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United States Court of Appeals fojr the 

District of Columbia 

j 

No. 6349. I 

Marim Silverman, Appellant, j 

vs. 

New York Life Insurance Company, a Corporation. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 82279. | 

Marim Silverman, Plaintiff, 
vs. 

New York Life Insurance Company, a Corporation, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court! of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following- 
papers were filed and proceedings had, in the abjove-en- 
titled cause, to wit: 

1 Declaration. 

Filed January 19, 1933. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 82279. 

Marim Silverman, Plaintiff, 
vs. 

New York Life Insurance Company, a Corporation, 

Defendant. 

i 

The Plaintiff, Marim Silverman, sues the Defendant, the 
New York Life Insurance Company, a corporation, for that 

1—6349a 
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heretofore, to wit, on tlie 21st day of April, 1932, the said 
Defendant by its policy of insurance then and there made 
by it and duly executed by its proper officers, the said pol¬ 
icy to take effect as of the Thirty-first Day of March, 1932, 
in consideration of the payment of One Hundred and Nine¬ 
ty-two and 30/100ths Dollars ($192.30) to the said Defend¬ 
ant, receipt whereof was acknowledged, and of the payment 
of a like sum on or before the 31st Day of March, in each 
year thereafter during the life of Isaac Silverman, in said 
policy called the insured or until the prior death of said 
insured, and immediately upon receipt of said policy and 
due proof of the death of the said insured, promised to 
pay at its home office the sum of Five Thousand Dollars 
($5,000) to the said Marim Silverman, the wife of the said 
Isaac Silverman, and the person named as beneficiary in 
said policy. 

And Plaintiff avers that on, to wit, on the 3rd day of 
May, 1932, whilst the said policy of insurance was in full 
force and effect, i the said Isaac Silverman departed this 
life in the District of Columbia, and that Plaintiff, as the 
beneficiary, on or before June 1st, gave proof of the 
2 death of the said Isaac Silverman, and tendered 
delivery of the said policy therewith to the Defend¬ 
ant, and demanded the payment of the said sum of Five 
Thousand Dollars ($5,000), due and payable and under and 
by the terms thereof to the Plaintiff, and did in all respects 
fully and completely comply with the provisions and stipu¬ 
lations contained in said policy of insurance. 

And the Plaintiff further avers that there became due 
and payable by the Defendant to her under the said policy 
of insurance, by reason of the death of the said Isaac Sil¬ 
verman, as aforesaid, the sum of Five Thousand Dollars 
($5,000). Yet, the Defendant, although often thereunto 
requested, has failed, neglected, and refused, to keep its 
promise and agreement made by it and by the said policy 
of insurance, and to pay the said sum of Five Thousand 
Dollars ($5,000), and does utterly refuse, fail, and neglect, 
to pay the Plaintiff the said sum. 

Wherefore, the Plaintiff claims to recover from the De¬ 
fendant in this action the sum of Five Thousand Dollars 
($5,000), with interest thereon from the 3rd day of May, 
1932, besides cost of this suit. 

; LOUIS E. SPIEGLER, 

1 Attorney for Plaintiff. 
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Plea. 

Piled February 15, 1933. 


i 

Now comes the defendant, New York Life Insurance 
Company, a corporation, and for plea to the declaration 
tiled in the above entitled cause says it admits that on 
April 21, 1932, defendant executed a policy of insurance 
on the life of Isaac Silverman, numbered 11782470* in the 
sum of Five Thousand Dollars ($5,000.00), wherein plain¬ 
tiff was named as beneficiary; admits that Iskac Sil- 
3 verman died on May 3, 1932, and that proolj of the 
death of said Isaac Silverman was given to jdefend- 
anl.v on or before June 1st, 1932; admits that plaintiff de¬ 
manded payment by defendant of the said sum <|>f Five 
Thousand Dollars ($5,000.00) and admits that defendant re¬ 
fused to make such payment; but defendant denies that at 
the time of said Isaac Silverman’s death said policy of in¬ 
surance was in full force and effect; denies that bvlreason 
of the death of said Isaac Silverman there became clue and 
payable by the defendant to plaintiff under said policy of 
insurance the sum of Five Thousand Dollars ($5,(p00.00), 
or any sum whatever, and denies each and all of the other 
allegations of said declaration. 

Defendant further says that on, to-wit, April 19, 1932, 
Isaac Silverman, husband of plaintiff, hereinafter) called 
tlie Insured, made written application to defendant for 
insurance on his life in the sum of Five Thousand Dollars 
($5,000.00), designating as beneficiary thereof the said 
plaintiff, his wife; that Insured, in said application which 
was signed by him, agreed, among other things, as follows: 

“It is mutually agreed as follows: 1. That the insurance 
hereby applied for shall not take effect unless anjd until 
the policy is delivered to and received by the applicant and 
the first premium thereon paid in full during his lifetime, 
and then only if the applicant has not consulted <j>r been 
treated by any physician since his medical examination 
* * :X! 3. That only the President, a Vice-President), a sec¬ 
ond Vice-President, a Secretary or the Treasurer of the 
Company can make, modify or discharge contracts, o : waive 
any of the Company’s rights or requirements; that notice 
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to or knowledge of the soliciting agent or the Medical Ex¬ 
aminer is not notice to or knowledge of the Company, and 
that neither one of them is authorized to accept risks or 
to pass upon insurability 


* * 


* 7 7 


that on, to-wit, April 19,1932, as a part of said appli- 
4 cation, Insured appeared before one of defendant’s 
Medical Examiners and was asked the following 
questions and made the following answers and statements, 
among others, as to his medical history and insurability: 

“7. A. Have you ever had any accident or injury or 

undergone any surgical operation ? No. 

“B. Have vou ever been under observation or treatment 
•/ 

in any hospital, asylum or sanitarium? No. 


* 


* 


* 






* 




“8. Have you ever consulted a physician or practitioner 
for or suffered from anv ailment or clesease of-. 


* 


*■ 


* 


* 


* 


* 




t i 


C. The Stomach of Intestines, Liver, Kidneys or Blad¬ 
der? No. 


iff # iff iff iff iff iff 

“10. Have you ever consulted a physician or or prac¬ 
titioner for anv Ailment or disease not included in vour 

4r •> 

above answer? No. 

“11. What physicians or practitioners, if any, not named 
above, have vou consulted or been examined or treated bv 
within the past five years? None. 

iff iff iff iff iff iff iff 

“On behalf of myself and of every person who shall 
have or claim anv interest in anv insurance made hereun- 
der, I declare that I have carefully read each and all of 
the above answers, that they are each written as made by 
me, and that each of them is full, complete and true, and 
agree that the Company believing them to be true shall 
rely and act upon them.” 

that on, to-wit, April 21, 1932, defendant, acting upon said 
application, issued at its New York office an insurance pol- 
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icy on the life of said Insured, being policy No. 11782470, 
wherein, in consideration, among other things, of an an¬ 
nual premium of One Hundred Ninety-two Dollars and 
Thirty Cents ($192.30) to be paid to the defendant, defend¬ 
ant agreed, among other things, to pay to said plaintiff, as 
beneficiary under said policy, upon receipt of duj} proof 
of death of said Insured, The sum of Five Thousand 
5 Dollars ($5,000.00) subject to the terms aijid pro¬ 
visions set forth in said policy; that, among- other 
things, said policy provided: 

“The Contract .—The Policy and the application there¬ 
for, copy of which is attached hereto, constitute th<i entire 
contract. * * * No agent is authorized to niake or 

modify this contract or to extend the time for the payment 
of premium, or to waive any lapse or forfeiture orj any of 
the Company’s rights or requirements. * * *” 


that Insured underwent an abdominal operation at! Provi¬ 
dence Hospital, in the City of Washington, District of 
Columbia, on, to wit, April 29, 1932; that Insured was con¬ 
fined in said hospital in a serious condition following said 
operation and died on May 3, 1932; that said policy of 
insurance was received in the Washington Office j of the 
defendant Company on, to-wit, April 25, 1932; that on, to- 
wit, May 2, 1932, a soliciting agent of defendant Cojnpanv, 


although having knowledge of Insured’s serious Illness, 
handed said policy to Jennie Cohen, daughter of j;he In¬ 
sured, or to Harry Cohen, son-in-law of the Insured; that 
thereafter, and on May 2, 1932, said soliciting ageijit paid 
to defendant the amount of the first premium o|n said 


policy by his individual check; that said attempted delivery 
of the policy and attempted payment of the pitemium 
thereon constituted a fraud upon the defendant, Was in 


violation of said soliciting agent’s duties to defendant and 


in excess of his authority, and, under the terms of said 


application and policy, did not constitute a valid and ef¬ 
fective payment of premium or delivery of said policy, as 
said policy, with said application forming a part tjhereof, 
under its terms, could not be effectually delivered! to the 
said Insured, or to said Jennie Cohen or said Harry Cohen, 
or any one, as Insured had consulted and been treated by 
a physician between the time of his medical ex^mina- 
G lion on April 19, 1932, and the time of the attempted 
delivery of the policy and attempted payment! of the 
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first premium thereon, as aforesaid; that the representa¬ 
tions made by Insured in his application for insurance as 
to the condition of his health or treatment by or consulta¬ 
tion with a physician or physicians were continuing repre¬ 
sentations up to the time of the alleged delivery of the pol¬ 
icy and alleged payment of the first premium on May 2nd, 
1932, that said operation and Insured’s changed physical 
condition rendered the statements made in his application 
no longer true, that it thereupon became Insured’s duty 
to inform the defendant fully concerning said operation 
and his changed physical condition, that he failed to do so 
and that, therefore, the policy never took effect, is invalid 
and unenforceable; that no contract of insurance was con¬ 
summated between defendant and said Insured at the time 


of said application, or at the date of the issuance of said 
policy by the defendant in New York, or at the time of 
the attempted delivery of said policy and attempted pay¬ 
ment of the first premium, or at any other time; that said 
soliciting agent did not have authority, under the terms 
of said application and policy, to waive any of the terms 
and conditions thereof; that said soliciting agent did not 
notify defendant, 1 prior to said attempted delivery of the 
policy and attempted payment of the first premium, of 
Insured’s operation and condition of health at the time of 
said attempted delivery and payment, and said soliciting 
agent’s knowledge thereof did not constitute notice to the 
defendant or knowledge by the defendant of Insured’s said 
operation and said condition of health; that defendant was 
then in ignorance of the actual circumstances under which 
the aforesaid attempted delivery and attempted payment 
were made; that 1 defendant would not have accepted said 
sum of money as the first premium if it had known 
7 of said circumstances, or if it had been advised or 


otherwise had known that said Insured had been 
operated upon and was in the condition of health above de¬ 
scribed; that, under said circumstances, defendant denies 
that payment of said premium was ever made to or ac¬ 
cepted by the defendant; that by letter of June 7, 1932, 
defendant, having then learned of the circumstances under 
which the aforesaid policy was delivered, immediately de¬ 
nied liability under said policy for the reasons above set 
forth and tendered to plaintiff its check to her order in 
the sum of One Hundred Ninety-four Dollars and Forty- 
eight cents ($194.48), being the amount theretofore re- 
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ccived by it, with interest thereon from the date | of re¬ 
ceipt to the date of tender, and defendant hereby again 
tenders payment of said sum of One Hundred Ninety-four 
Dollars and Forty-eight cents ($194.48) to plaintiff, or 
payment of said sum in the Register of this Court, subject 
to order of the Court, but denies that defendant owes plain¬ 
tiff the face value of said policy as claimed in her declara¬ 
tion, or any sum whatever, except the above amount ad¬ 
mitted to be due. 

McKENNEY, FLANNERY & CRAIGHtLL, 
ByG. B. CRAIGHILL, 

Attorneys for Defendant. 


Replication. ! 

Filed February 23, 1933. ! 

Now comes the plaintiff, Marini Silverman, andl for a 
replication to the plea filed by the defendant in the iabove- 
entitled cause says that as to the date when said policy of 
insurance was delivered in the Washington ohee of 
8 the defendant company she has no knowledge or 
information thereof sufficient to form a belief; she 
denies that on the date the said policy of insurance was 
delivered bv defendant’s soliciting agent the Insured was 
in a serious physical condition; she avers that on the date 
the said policy of insurance was delivered to the Insured 
he was in good health and was pursuing his usual and daily 
duties of conducting a grocery establishment; that) as to 
the duties and obligations of the defendant ’s soliciting agent 
to defendant company plaintiff avers that she has no knowl¬ 
edge or information thereof sufficient to form a belief; she 
denies that the said policy of insurance was delivered on 
May 2, 1932, or any other day, to Jennie Cohen, daughter 
of the Insured, or to Harry Cohen, son-in-law of the In¬ 
sured, and avers that said policy was delivered to the as¬ 
sured on April 27, 1932; she denies that the Insured had 
consulted and been treated by a physician between the 
time of his medical examination on April 19, 1932, ajnd the 
time of the delivery of the said policy of insurance a^id the 
payment of the premium thereon; she further denies that 
Insured entered Providence Hospital between the time of 
his medical examination on April 19, 1932, and the time of 
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the delivery of the said policy of insurance; she denies that 
the policy of insurance on the life of her late husband was 
never consummated as between him and defendant. 

LOUIS E. SPIEGLER, 

Attorney for Plaintiff. 


Joinder in Issue . 


Filed February 27, 1933. 

* * # * * 


The defendant joins issue upon the plaintiff’s replica¬ 
tion to defendant’s plea. 

McKEXXEY, FLANNERY & CRAIGHILL, 
By G. B. CRAIGHILL, 

Attorneys for Defendant. 


9 Supreme Court of the District of Columbia. 

Tuesday, April 17, 1934. 

Session resumed pursuant to adjournment, Hon. Jen¬ 
nings Bailey, Justice, presiding. 

***** * * 


Upon consideration of the motion filed herein, for leave 
to file additional replications, it is ordered that said motion 
be, and the same is hereby granted as to the additional 
replications numbered three, four and five, said replica¬ 
tions to be filed and numbered two, three and four, it is 
further ordered that plaintiff may have leave to amend the 
first replication herein. The foregoing being made on the 
condition that the plaintiff will only require one day’s 
notice of any demurrer, motion or other pleading which 
may be filed to said replications. 

Second, Third and Fourth Replications. 

Filed April 17,1934. 

***** * * 


By leave of Court first had and obtained, the plaintiff 
files the following additional replications to the plea of the 
defendant herein filed: 
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2. And, for further replication to said plea, the said 
plaintiff says that said policy was delivered by the agent 
of the defendant to the said Isaac Silverman on the 27th 
day of April, 1932, and that the first premium on said policy 
was paid to the agent of the defendant in accordance with 
the custom of said agent in regard to premiums on like poli¬ 
cies, of which custom the defendant had, or should have 
had, knowledge or notice. 

3. And, for further replication to said plea, the said 
plaintiff says that said policy was dated the 21st j day of 

April, 1932, to take effect as of the 31st iday of 
10 March, 1932, and said policy acknowledged | receipt 
of the payment in advance of the sum of One hun¬ 
dred ninety-two and 30/100 dollars ($192.30), constituting 
the first premium and maintaining said policy for the 
period terminating on the 31st day of March, 1933. 

4. And, for further replication to said plea, the said 
plaintiff denies that in any application for said policy he 
made the agreements alleged in said plea to have been made 
by him in an application for said policy, or that on any 
application for said policy he made the answers or declara¬ 
tions by said plea alleged to have been made in application 
for said policy; and said plaintiff says that there was not 
ever attached to said policy a copy of any application for 
said policy in which any such agreements, answers or decla¬ 
rations were set forth, but that, on the contrary, there was 
attached to said policy an application for a certain other 
policv of insurance. 

LOUIS E. SPIEGLER, 

SIMON, KOENIGSBERGER & YOUNG, 
LAWRENCE KOENIGSBERGER, 

Attorneys for Plaintiff. 

Filed on behalf of Marim Silverman, 343 Thirteenth 
Street, Southeast, Washington, D. C. I 

Further Statement of Claim, under Second Replication. 

Filed April 18,1934. ! 


The custom referred to in the Second Replication herein 
filed is the following: 

2—6349a 
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At and before the time of the issuance of said policy and 
the delivery thereof, the defendant, upon executing policies 
of life insurance which had been solicited by the agent who 
solicited the policy here in suit, forwarded the same to the 
agent of the defendant in the District of Columbia, 
11 who thereupon delivered the same to said solicitor; 

said solicitor, upon delivery of such policy to the 
assured, became personally responsible to the defendant 
for either the policy or the first premium thereon. Said so¬ 
licitor on many occasions delivered policies of insurance to 
the persons whose lives were insured thereunder, without 
prepayment of said first premium, and in such cases the 
defendant charged said solicitor with such first premiums. 
This practice was also used in transactions through and 
with other solicitors of the defendant. 

LOUIS E. SPIEGLER, 

SIMON, KOENIGSBERGER & 
YOUNG, 

Attorneys for Plaintiff. 

Filed on behalf of Marini Silverman, 343 13th Street, 
S. E., Washington, D. C. 

Rejoinders. 

Filed April 19,1934. 

*■*##*** 

No. 2. The defendant joins issue upon plaintiff’s replica¬ 
tion No. 2 to defendant’s plea. 

No. 3. For a rejoinder to plaintiff’s replication No. 3 to 
defendant’s plea, defendant admits that the policy of in¬ 
surance was dated April 21st, 1932, but denies all of the 
remaining allegations of said replication No. 3. Defendant 
says that while said policy of insurance, dated April 21st, 
1932, contained the following recitals: 

“This contract Is made in consideration of the applica¬ 
tion therefor and of the payment in advance of the sum 

of One Hundred Ninetv-two Dollars and Thirtv Cents 

• • 

($192.30), the receipt of which is hereby acknowledged, 
constituting the first premium and maintaining this Policy 
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for the period terminating on the Thirty-first | day of 
March, Nineteen Hundred Thirty-three * :i | *. 

12 “This Policy takes effect as of the Thirtv-|irst day 
of March, Nineteen Hundred Thirtv-two *! * 


said policy, under the terms of said contract of insurance, 
never took effect and the attempted delivery of said policy 
and the attempted payment of the first premium! thereon 
did not constitute a valid and effective delivery j of said 
policy or a valid and effective payment of said first pre¬ 
mium, as Insured consulted or was treated by a physician 
between the date of his medical examination on Apjril 19th, 
1932, and the attempted delivery of said policy land the 
attempted payment of said premium. 

No. 4. The defendant joins issue upon plaintiff’s! replica¬ 
tion No. 4 to defendant’s plea. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

Bv G. B. CRAIGHILL, 

Attorneys for Defendant. 

Joinder in Issue on Rejoinder to Third Replication. 

Filed April 23,1934. | 

i 

* * * # * * * j 

I 

The plaintiff joins issue on the rejoinder to the third 
replication herein filed. 

SIMON, KOENIGSBERGpER & 
YOUNG, 

LOUIS E. SPIEGLER, | 

Attorneys for Plaintiff. 

Filed on behalf of Marim Silverman, 343 Thirteenth 
Street, Southeast, Washington, D. C. 

13 Memorandum. 


May 9, 1934.—Directed Verdict for defendant, Luhr- 
ing, J. | 

Supreme Court of the District of Columbia). 

Monday, July 2,1934. 

i 

Session resumed pursuant to adjournment, H 
Luhring, Justice, presiding. 

^ # sifi # # 


on. 0. R. 

* 
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Upon consideration of the motion filed herein, for a new 
trial, the same having been heretofore duly argued and sub¬ 
mitted to the Court, it is ordered that said motion be, and 
the same is hereby overruled, and judgment on oral stipu¬ 
lation this dav made ordered. 

Wherefore, it is i considered that plaintiff recover of the 
defendant herein the sum of One Hundred Ninety-four Dol- 
lars and Forty-eight Cents ($194.48) and have execution 
thereof. 

Further, it is considered that defendant recover of plain¬ 
tiff herein the costs of this suit to be taxed by the clerk 

•> 

and have execution thereof. 

From the foregoing judgment the plaintiff by her attor¬ 
ney of record, in open Court, notes an appeal to the Court 
of Appeals of this District; whereupon, an undertaking to 
act as a cost bond is hereby fixed in the sum of One Hundred 
Dollars ($100.00) with leave to deposit Fifty Dollars 
($50.00) cash with the clerk in lieu thereof. 

14 Memoranda. 

Julv 17, 1934.—Undertaking on appeal approved and 
filed. * 

August 20, 1934.—Proposed Bill of Exceptions & Notice 
filed. 


Assignment of Errors. 

Filed September 6,1934. 
******* 


1. The Court erred in admitting evidence as to the date 
of the payment of the premium, as appears by the Bill of 
Exceptions. 

2. The Court erred in admitting in evidence the appli¬ 
cation attached to the policy, as appears by the Bill of 
Exceptions. 

3. The Court erred in excluding evidence as to the cus¬ 
tom of the defendant in regard to the payment of the first 
premium, as appears by the Bill of Exceptions. 

4. The Court erred in excluding evidence as to a condi¬ 
tion of credit existing between the defendant and its agent 
Meyer Taske, as appears by the Bill of Exceptions. 
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5. The Court erred in admitting testimony of the vfitness 
Krewson as to his authority, as appears by the I&ill of 
Exceptions. 

6. The Court erred in overruling the motion of the plain¬ 
tiff to strike out the testimony of the witness Rothkopf as 
to his authority to change the Instructions to Agents, as 
appears by the Bill of Exceptions. 

7. The Court erred in directing a verdict for the 

15 defendant, as appears by the Bill of Exceptions. 

8. The Court erred in entering judgment. 

SIMON, KOENIGSBERGER & YOUtNG, 
LAWRENCE KOENIGSBERGER, ! 
LOUIS E. SPIEGLER, 

Attorneys for Plaintiff. 

j 

Service of the aforegoing Assignment of Errors, ^nd re¬ 
ceipt of copy thereof, acknowledged this 5th day of Sep¬ 
tember, 1934. 

McKENNEY, FLANNERlY & 
CRAIGHILL, 

Bv R. A. BOGLEY, 

Attorneys for Defendant. 

Filed on behalf of Marim Silverman, 343 13th Street, 
S. E., Washington, D. C. 

Supreme Court of the District of Columbia. 

Tuesday, October 16, 1934. 

Session resumed pursuant to adjournment, Hon. 0. R. 
Luhring, Justice, presiding. | 

####### 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the plaintiff by her attor¬ 
neys presents to the Court his Bill of Exceptions taken at 
the trial of this cause, and heretofore submitted herein, and 
prays that the same be signed and made of record nunc pro 
tunc, which is herebv accordinglv done. 

7 V VjJ v 

16 Designation of Record. 

Filed July 19,1934. 

The Clerk of the Court will kindly prepare transcjript of 
record on appeal, and will include therein the following: 
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1. Declaration. 

2. Plea. 

3. Replication. 

4. Joinder in issue on replication. 

5. Order granting leave to file additional replications. 

6. Second, third and fourth replications. 

7. Further statement of claim under second replication. 

8. Rejoinders. 

9. Joinder in issue on rejoinder to third replication. 

10. Verdict. 

11. Judgment on verdict; appeal noted. 

12. Memorandum: Cost bond on appeal approved and 
tiled. 

13. Assignment of errors. 

14. Memorandum: Bill of exceptions signed and filed. 

15. This designation. 

SIMON, KOFXIGSBERGKR & YOUNG, 
LAWRENCE KOENIGSBERGER, 
i Attorneys for Plaintiff. 

Service of the aforegoing designation of record and re¬ 
ceipt of copv thereof, acknowledged this 18th day of July, 
1934. 

McKENNEY, FLANNERY & 
CRAIGHILL, 

By JOHN E. LARSON, 
i Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, herebv certify the foregoing 
pages numbered from 1 to 16, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 82279 at Law, wherein Marim Sil¬ 
verman is Plaintiff and New York Life Insurance Com¬ 
pany, a corporation, is Defendant, as the same remains 
upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and 

v 7 
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affix the seal of said Court, at the City of Washington, in 

said District, this 29th day of October, 1934. 

* 

[Seal Supreme Court of the District of Columbili.] 

FRANK E. CUNNINGHAM,! 

Clerk. 

! 

18 In the Supreme Court of the District of Columbia, 

Holding* a Circuit Court. j 

At Law. 

No. 82279. i 

i 

| 

Marim Silvermax, Plaintiff, I 


New York Life Ixsuraxce Compaxy, a Corporation, 

Defendant. 


Bill of Exceptions. 

Be it remembered, That on the 7th day of May, 1934, the 
abov^-entitled cause came on for trial in the Supreme 
Court of the District of Columbia, holding a Circuit (Jourt, 
before Mr. Justice Luhring and a jury. 

Messrs. Morris Simon, Lawrence Koenigsberger and 
Louis E. Spiegler appeared on behalf of the plaintiff, and 
Messrs. G. Bowdoin Craighill and John E. Larson ap¬ 
peared on behalf of the defendant. 

And thereupon, to maintain the issues on her part joined, 


the plaintiff produced evidence, and proceedings were had, 
as hereinafter set forth. 

The plaintiff offered, and there was received in evidence, 
without objection, as Plaintiff’s Exhibit A, a certain policy 
of life insurance, the material portions whereof are as 
follows: I 


“New York Life Insurance Company, a mutual company 
agrees to pay to Marim, wife of the insured Beneficiary 
five thousand dollars upon receipt of due proof of the death 
of Isaac Silverman the Insured. j 

“This contract is made in consideration of the applica¬ 
tion therefor and of the payment in advance of the sum of 
$192.30, the receipt of which is hereby acknowledged, con- 
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stituting the first premium and maintaining this Policy for 
the period terminaline* on the Thirtv-first dav of March 
Xineteen Hundred and thirtv-three, and of a like sum on 
said date and 6verv Twelve calendar months thereafter 
during the life of the Insured. 

‘‘The premium paying period may be shortened by appli¬ 
cation of dividend additions and dividend deposits as pro¬ 
vided herein. 

“This policv takes effect as of the Thirtv-first day 
19 of March Xineteen Hundred and Thirty-two, which 
dav is the anniversarv of the Policv. 

“The benefits and provisions printed or written by the 
Company on the following pages are a part of this contract 
as fullv as if thev were recited at length over the signa- 
lures hereto affixed. 

“In Witness Whereof the New York Life Insurance 
Company has caused this contract to be signed this Twenty- 
first dav of April Xineteen Hundred and Thirtv-two. 

1 THOMAS A. BUCKNER, 

President. 

“FREDERICK M. JOHNSON, 

Secretary. 

J. W. BEHAN, 

Registrar.” 


“Payment of Premiums .—All premiums are payable on 
or before their due date at the Home Office of the Companv 
or to an authorized agent of the Company, but only in ex¬ 
change for the Company’s official premium receipt signed 
by the President, a Vice-President, a Second Vice-Presi¬ 
dent, a Third Vice-President, a Secretary or the Treasurer 
of the Company, and countersigned by the person receiving 
the premium. No person has any authority to collect a 
premium unless he then holds said official premium receipt. 
The premium may be made payable annually, semi-annually 
or quarterly in advance at the Company’s respective rates 
for such modes of payment and, except as may be other¬ 
wise herein provided, the mode of payment may be changed 
by agreement in writing and not otherwise. The payment 
of the premium shall not maintain the Policy in force be¬ 
yond the date when the next, payment becomes due, except 
as to the benefits provided for herein after default in 
premium payment. 
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“Indebtedness .—Any indebtedness to the Company 
against tin’s Policy will bo deducted in any settlement 
thereof. ’’ 
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“The Contract .—The Policy and the application jthere- 
for, copy of which is attached hereto, constitute the jentire 
contract. All statements made bv the Insured shall. Sin ab- 
sence of fraud, be deemed representations and noj war¬ 
ranties, and no statement shall avoid the Policy or b|s used 
in defense to a claim under it, unless it is contained in the 
written application and a copy of the application is in¬ 
dorsed upon or attached to this Policy when issued. No 

.A. •- 

agent is authorized to make or modify this contract or to 
extend the time for the payment of premium, or to waive 
any lapse or forfeiture or any of the Company’s 
20 rights or requirements. All benefits undey this 
Policy are payable at the Home Office of the! Com¬ 
pany in the City and State of New York, and the surrender 
of the Policy will be required in any settlement thereof.” 

There was physically attached to said policy, at th^ time 
it was so offered and received in evidence, a photostat of 
an application to the defendant for a policy of life [insur¬ 
ance hereinafter set forth, but said photostat was not of¬ 
fered in evidence at that time. 

And thereupon it was stipulated and agreed by ahd be¬ 
tween counsel on behalf of both parties that said policy was 
the one here in suit, that said application bore the signature 
of Isaac Silverman in two places and the signature <|>f Mr. 
Taske; that the said Isaac Silverman, the person named as 
assured in said policy died on May 3, 1932; and that said 
policy had not been paid, in whole or in part. 

1 

Marim Silverman, the plaintiff herein, being first) duly 
sworn testified in substance as follows: 

Direct examination: 

I am the widow of Isaac Silverman, to whom I wafj mar¬ 
ried for 26 years before his death. 


3—6349 a 
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Jacob Silverman, being- first duly sworn, testified in sub¬ 
stance as follows: 

Direct, examination: 

I am a son of Isaac Silverman; the policy which has been 
introduced in evidence was delivered to mv father in mv 
presence by Mr. Meyer Taske on April 27, 1932, at about 
1:30 in the afternoon, at my father’s place of business, 
where I was working, at 343 Thirteenth Street, Southeast; 
at that time Mr. Taske also delivered to me a policy on my 
life: my father gave the policy on his life to me to put in 
the safe: Mr. Taske delivered a tin box for the policies. 

The witness thereupon produced a tin box which he testi¬ 
fied was the box delivered to him and referred to in his testi¬ 
mony, the box having on it “ Meyer Taske, New York Life 
Insurance Company,” and the same was marked for identi¬ 
fication Plaintiff’s Exhibit B. 

21 I put ihy father’s policy and my policy in the tin 

box and put the tin box in a safe. 


Cross-examination: 


No one else was present when Mr. Taske handed that 
policy to my father; the policy which has just been handed 
to me (Plaintiff’s Exhibit A) is the policy Mr. Taske 
handed to my father; I did not examine it, but I know it is 
the policy because I saw the face of the policy. 

My father had had some other policies in the New York 
Life Insurance Company; Mr. Taske had another policy of 
$3,000 with him on that dav, and asked mv father in mv 
presence whether he desired the $3,000 or the $5,000, and 
my father immediately answered “$5,000”; I saw both poli¬ 
cies ; there was no one else in the store at the time. 

Q. Did your father make any payment of a premium to 
Mr. Taske at that time? 


The plaintiff, by her counsel, objected to the foregoing 
question upon the grounds that there was no contention as 
to when the premium was paid, and that the question was 
beyond the scope of the direct examination; but the Court 
stated that counsel for defendant was testing the witness’s 
recollection and overruled said objection, to which action 
of the Court the plaintiff, by her counsel, then and there 
duly noted an objection 
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Neither my father nor I nor anyone paid Mr. Taskje any¬ 
thing on account of the premium of this policy on April 
27, the occasion which 1 just described, when the policy was 
delivered to my father. 

The next time I saw the policy was the samej night, 

22 when my sister, Mrs. Jennv Cohen, came ddwn to 
the house and I told her that I had just taker} out a 

policy with the New York Life Insurance — for the Amount 
of $2,000, and I went to the safe, and took out the tlin box 
which contained my father's policy, and I opened tjic box 
and I showed my sister the policy that I had taken ojit, and 
I had also shown her the policy my father took out. 

Redirect examination: 

After I showed these policies to my sister I put tliefcn both 
back in the tin box and put it back in the safe. 

And thereupon it was conceded on behalf of the defend¬ 
ant that due proof of death had been given. 

And thereupon the defendant, by its counsel, moved to 
strike out the policy (Plaintiff’s Exhibit A) unless the same 
be offered in connection with the application attachejd to it, 
and the Court stated that said motion would be granted 
unless the application be read. 

And thereupon the plaintiff, by her counsel, modified her 
previous tender of said policy by including the photostatic 
copy of the application with the policy, with the reserva¬ 
tion that she have a right to contend that, while physically 
it is part of the policy, legally it has nothing to do with 
it. Said copy of said application, consisting of two parts, 
was thereupon received in evidence as Plaintiff’s Exhibit 
A-l and A-2, the same being as follows: 

(Those portions of said application which were printed 
in the original are herein set forth in ordinary typ<j3, those 
portions thereof which, in the original, were written by 
hand are set forth in all capital letters, and that {portion 
thereof which, in the original, was rubber-stamped is set 
forth in italics as follows:) 

23 Application to the New York Life Insurance Com¬ 

pany—Part I. 

1. I, ISAAC SILVERMAN, Residence, 343 lsfii ST. 
S. E., WASH., D. C., Place of Business, 343 13TH ST. S. E., 
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WASH., I). C., Present Occupation, MERCHANT, Born at 
RUSSIA, on 1ST day OCTOBER, 1889, Married, Race or 
Nationality, AMERICAN, Send all Communications to 
Residence. Apply to The New York Life Insurance Com¬ 
pany for Insurance as follows: 

2. Sum to be insured, $3,000. Premiums how payable, 
ANNUALLY. Age nearest birthday 42. 

3. Plan of Insurance: O. L. With Waiver of Premium. 
With Double Indemnity. Date Policy as of 3/31/32. 

4. Dividend to be Left to accumulate at interest, subject 
to my order. 

5. Beneficiary to receive the proceeds of policy in event of 
death, with reservation of right to change the Beneficiary, 
Beneficiarv MARIM, Relationship WIFE, Residence, 
SAME. 

6. (a) The following is all the insurance now in force on 
mv life: $1,000 NEW YORK LIFE INS. CO. POLICY NO. 
4,436,670 IS BEING TURNED IN FOR CASH VALUE. 

7. Of the insurance on my life the amount which includes 
benefits in the event of total disabilitv is: NONE. 

8. No Company has declined to issue insurance on my life 
or issued or offered to issue insurance on my life differing 
from the insurance applied for, except as follows: NO. 

9. I have not participated as a passenger or otherwise 
in aviation or aeronautics. 

10. Additions or amendments (For Home Office Use 
Onlv) (2) Additional policy $5,000 written on the ORDI¬ 
NARY LIFE Plan. 

It is mutually agreed as follows: 1. That the insurance 
hereby applied for shall not take effect unless and until the 
policy is delivered to and received by the applicant and the 
lirst premium thereon paid in full during his lifetime, and 
then only if the applicant has not consulted or been treated 
by any physician since his medical examination; provided. 
However, that if the applicant, at the time of making this 
application, pays the agent in cash the full amount of the 
first premium for the insurance applied for in Questions 2 
and 3 and so declares in this application and receives from 
the agent a receipt therefor on the receipt form 
24 which is attached hereto, and if the Company, after 
medical examination and investigation, shall be 
satisfied that the applicant was, at the time of making this 
application, insurable and entitled under the Company’s 
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rules and standards to the insurance, on the plan and for 
the amount applied for in Questions 2 and 5, at the Com¬ 
pany’s published premium rate corresponding to the ap¬ 
plicant’s age, then said insurance shall take effect and be 
in force under and subject to the provisions of th<]> policy 
applied for from and after the time this application is 
made, whether (lie policy be delivered to and received by 
the applicant or not. 2. That a receipt on the f<j>rm at¬ 
tached as a coupon to this application form is the only re¬ 
ceipt the agent is authorized to give for any payment made 
before the delivery of the policy. 3. That only thc[ Presi¬ 
dent, a Vice-President, a Second Vice-President, aj Secre¬ 
tary or the Treasurer of the Company can make, modify 
or discharge contracts, or waive any of the Company’s 
rights or requirements; that notice to or knowledge of the 
soliciting agent or the Medical Examiner is not notice to 
or knowledge of the Company, and that neither one of them 
is authorized to accept risks or to pass upon insurability. 
4. That by receiving and accepting said policy, any addi¬ 
tions or amendments hereto which the Company may make 
and refer to in Question 10 above entitled “Additions or 
Amendments” are hereby ratified. 

Dated at WASH., D. C., this 19TH day of APRIL!, 1932. 

Signature of the person applying for insurance: j. SIL- 
VERMAN. ' I 

Witnessed by MEYER TASKE, Agent. 


Application to New 


York Life Insurance Company— 
Part IT. 


Answers to the Medical Examiner. 


tent or 


This examination must be made in private; no ag|( 
third.person being present. 

1. A. What is your occupation? A. GROCERY BUSI¬ 
NESS. B. How long have you been engaged in youij pres¬ 
ent occupation ? B. 25 YRS. C. What was your previous 
occupation? C. CATTLE BUYER. D. Have you ever 
changed your occupation or place of residence on account 
of your health? D. NO. 

2. Do you intend to change your occupation or m^ke a 
journey outside of Continental United States or Canada? 

NO. 

25 3. A. How manv aerial flights have you takeki and 

when last? A. NONE. B. State whether as pas¬ 
senger or pilot and whether you are a Reservist. B.-. 
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C. Do you contemplate participation in aeronautics? C. 
NO. 

4. In what States have you lived the last ten years, and 
which vears in each? DISTRICT OF COLUMBIA. 

5. A. How frequently, if at all, and in what quantity do 
you drink beer, wine, spirits or other intoxicants? A. 
SELDOM. B. How frequently, if at all, and in what quan¬ 
tity have vou drunk anv of them in the past? B. SELDOM. 

C. Have you within the last five vears drunk anv of them 

% •' • 

to excess? C. NO. 1). Do you now take or have vou ever 
taken morphine, cocaine, or anv other habit forming drug’s ? 

D. NO. 

0. A. Have you now pending* any other application for 
insurance on your life or for the reinstatement of insur¬ 
ance? NO. B. Have you ever been examined either on or 
in anticipation of an application for insurance without re¬ 
ceiving such insurance ? NO. C. Have you ever been de¬ 
clined for life insurance or for the reinstatement of life 
insurance? NO. I). Have you ever been offered a policy 
differing in plan or amount or in premium rate from that 
policy applied for? NO. 

7. A. Have you ever had any accident or injury or 
undergone any surgical operation ? NO. B. Have you ever 
been under observation or treatment in any hospital, asy¬ 
lum or sanitarium? NO. C. Has albumin or sugar ever 

been found in vour urine? NO. D. Have you ever been 

•• • 

found to have a high blood pressure? NO. E. Have you 
ever raised or spat blood? NO. F. Have you gained or 
lost weight in the last vear? NO. 

8. Have you ever consulted a physician or practitioner 
for or suffered from any ailment or disease of: A. The 
Brain or Nervous .System? NO. B. The Heart, Blood Ves¬ 
sels or Lungs? NO. C. The Stomach or Intestines, 

Liver, Kidneys or Bladder ? NO. D. The Skin, 

2G Middle Ear or Eves? NO. 

* 

9. Have you ever had Rheumatism, Gout or Syph¬ 
ilis? NO. 


10. Have you ever consulted a physician or practitioner 
for any ailment or disease not included in your above an¬ 
swers? NO. 

11. What physicians or practitioners, if any, not named 
above, have you consulted or been examined or treated by 
within the past five years? NONE. 

12. Family Record 
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Father. 

Mother. 


Brothers 5. 


Sisters 3 



Condition of 
health, if 
not good, 

Age 


i 

How 

Age if 

give full 

at 


long 

living. 

details. 

death. 

Cause of death. 

ill. 



72 

DETAILS UNKNOWN 

1. 



05 

DETAILS UNKNOWN 

1 

fffiORT 

05 

(100 D 

28 

INFLUENZA 

55 

GOOD 

40 

58 

DETAILS UNKNOWN 
FOLLOWED ABD. 
OPERATION 


3S 

GOOD 

00 

00 

DETAILS UNKNOWN 
DETAILS UNKNOWN 

\ . 


13. A. Is any person in your immediate household now 
ill with consumption? NO. B. Has any person iiji your 
immediate household suffered from or died of that c}isease 
within the past year ! NO. 

On behalf of myself and of every person who shall have 
or claim any interest in any insurance made hereunder, 
I declare that 1 have carefully read each and all of the 
above answers, that they arc each written as made bv me, 
and that each of them is full, complete and true, and agree 
that the Company believing them to be true shall rely and 
act upon them. 

I expressly waive, on behalf of myself and of any person 
who shall have or claim any interest in any policy Issued 
hereunder, all provisions of law forbidding any physician 
or other person who has heretofore attended or examined 
me, or who may hereafter attend or examine me,j from 
disclosing anv knowledge or information which he therebv 
acquired. 

Dated this 19TII dav of APRIL 1932. 

Signature of the person applving for insurance: Ii SIL¬ 
VERMAN. 

Witnessed by HENRY L. DARNER, M. D., Medical 
Examiner. 

Both parts of said application bore the following stamped 
numbers thereon: 11-782-469 11-782-470. 

27 And thereupon it was stipulated and agreed by 

and between counsel on behalf of both partie^ that 

Ihe original of said application was signed by the! said 

Isaac Silverman and bv Mever Taske. 

• » 

And thereupon the plaintiff rested. 
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And thereupon to maintain the issues on its part joined, 
the defendant produced evidence and proceedings wore 
had, as hereinafter set forth. 


Meyer Taske, 1 being first duly sworn, testified in sub¬ 
stance as follows: 


Mv name is Mover Taske and previously it was Mover 
Tsaktskis. I am a representative of the New York Life 
Insurance Company and am what they call a soliciting 
agent. T have been employed by the New York Life In¬ 
surance Company since October, 1924; at the time I be¬ 
came connected with the Company I signed a written con- 
tract which is the same as that now exhibited to me. The 
same was therefore marked Defendant 's Exhibit 1. 

When I signed that contract I got a document entitled 
“Instructions to Agents.’’ I do not know where it is now, 
although I looked for it. I received the edition of March, 
1931, which was in force in April and May, 1932; I have 
looked for it and could not find it; I read it when I got 
it. A copy of said edition of said instructions was there¬ 
upon marked Defendant’s Exhibit 2. 


I knew Mr. Isaac Silverman for about 19 vears. I also 
knew his daughter Mrs. Cohen, his sons William Silverman 
and Jacob Silverman, and the younger girls, whose names 
I do not recall; I have known Mrs. Cohen approximately 
the same time that I have known Mr. Silverman; in April, 
1932, the Silvermans lived at 433 D Street, Southeast; I 
had something to do with policies of insurance issued by 
the New York Life Insurance Company on Mr. Isaac Sil¬ 
verman and members of his family; I recall an occasion 
when Mr. Isaac Silverman applied for a policy on April 
19, 1932. 

Plaintiff’s Exhibit A-l is the application for life insur¬ 
ance of Mr. Isaac Silverman that I submitted to the Com¬ 
pany on April 20, 1932. 

On April 19 Mr. Silverman came to the office of the 
New York Life Insurance Company to obtain the sur¬ 
render value of a policy of his that was eighteen or nine¬ 
teen vears old; I had already solicited him for life 
28 insurance and I started to talk to him about some 
insurance. He said, “All right, I will take some in¬ 
surance now,” and I arranged for medical examination 
that evening. He was examined and he signed that appli- 
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l 

cation. I am familiar with his signature and that j is his 
signature; the application was not made in the ofhcje that 
night; the written part of the body of the application, with 
the exception of the reference to a $5,000 policy is jin my 
handwriting, and was signed by Mr. Silverman at liijs resi¬ 
dence at the time he was examined on April 19th. 

When Mr. Silverman signed this application it was not 
in the same form as it is now; I filled in practically all 
the information that you have here with the exception of 
Question 10, called “Additions or Amendments” which 
was filled in bv someone in the office, and was blank when 
he signed it; the numbers in the upper right-hand corner 
were not there; Question 10 was filled in after Mr. Silver- 
man signed it. 

Said application was thereupon offered in evidenc|e; the 
plaintiff, by her counsel, objected to the introduction of 
said application in evidence, upon the ground that said 
application was not an application for the policy involved 
in this action, but was an application for another anjd dif¬ 
ferent policy; but the Court overruled said objection, to 
which action of the Court the plaintiff, by her counsel, then 
and there duly noted an exception. 

The application was thereupon received in evidence as 
Defendant’s Exhibits 3 and 4, being the same as Plaintiff’s 
Exhibits A-l and A-2, heretofore set forth. 

And thereupon Defendant’s Exhibit 1 was offered in 
evidence. The material portions of said Defendant’s Ex¬ 
hibit 1 are as follows: 


2-F. January, 1921. 

This agreement made this lltli day of September in the 
year 1924, bv and between the New York Life Insurance 
Company as party of the first part, and Meyer Tsatskis 

of Washington, in the County of-and Stare of 

District of Columbia, as party of the second part, Wit- 
nesseth, 

29 That said parties, in consideration of the mutual 
covenants and agreements herein contained, igree 
as follows: 

Said first party hereby appoints said second party its 
special agent for the purpose of canvassing for applica- 

4—6349« 
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tions for insurance on the lives of individuals, and of per¬ 
forming such other duties in connection therewith as the 
officers of said first party may in writing expressly require 
of him, and said second party hereby accepts said appoint¬ 
ment, upon the following terms, conditions and agreements: 

1st. Said second party shall have no authority for or on 
behalf of said first party to accept risks of any kind, to 
make, modify or discharge contracts, to extend the time for 
paying any premium, to bind the Company by any state¬ 
ment, promise or representation, to waive forfeitures or 
any of the Company’s rights or customary requirements, 
to name any extra premium for extra risks or privileges, 

to receive anv monevs due or to become due to said first 

— % 

party except upon applications obtained by or through him 
and then only in exchange for the coupon receipt attached 
to the application corresponding in date and number with 
the application, or upon policies or renewal receipts signed 
by an executive officer of the first party and sent to him 
by the first party for collection. 

2d. The second party as such agent shall devote to the 
business of this appointment such portions of his time as 
he can spare from his other occupations, shall promptly 
deliver to the first party all applications for insurance 
taken or obtained bv him, and shall strictly observe each 

*7 v 

and all the rules, regulations and requirements contained 
in the first party’s book of “Instructions to Agents,” the 
receipt of which he hereby acknowledges, and such further 
rules and special instructions as may from time to time 
be published by the first party or be given to him by any 
officer of said first party. 

30 3d. The second party shall keep regular and ac¬ 

curate accounts of all transactions under this ap¬ 
pointment, and whenever required by the first party or its 
authorized agent, shall transmit to the first party a report 
in detail, embracing every item of business done by or 
through him and a statement of all moneys collected or 
received by or through him on account of said first party. 

4th. All books of account, documents, vouchers, and 
other books or papers whatsoever connected with the busi¬ 
ness of this appointment, shall be the property of the first 
party, whether paid for by it or not, and at any and all 
times shall be open to the first party or its representative 
for the purpose 1 of examination, and shall be turned over 


V 


r 


MA11JLM SILVE11MAN VS. X. Y. LIFE INS. CO. 


27 


to the first party or its representative on its order at the 
termination of this appointment,—provided, however, that 
no entry contained in any book of account or othef uocu- 
ment. made or kept by said second party shall be binding 
on the first party, nor shall any such entry be usedjas evi¬ 
dence in any dispute between said parties, unless thje same 
shall have been first duly examined and approved in writ¬ 
ing by the authorized representative of the first party. 

31 * * • * * * 

11th. The first party shall have, and it is hereby given, 
a lien upon any commissions or claims for commissions or 
other compensation payable to the second party, his execu¬ 
tors, administrators or assigns, under this or any other 
agreement as security for the payment of any claims due 
or to become due to said first party from said second party. 

13th. The second party shall not enter the service of, or 
place any applications for insurance with, any otl^er life 
insurance company, without the consent in writing of the 
first party. 

14th. The first party’s ledger account with said [second 
party shall at all times be competent and conclusive evi¬ 
dence of the state of the account between the parties [hereto, 
and shall constitute a mutual estoppel as between thdm. In 
consideration of said estoppel, the first party agrees to 
furnish to the second party a copy of his said ledger ac¬ 
count, not oftencr, however, than once a month, upon re¬ 
ceipt of written request therefor, due allowance to be made, 
however, for clerical delays in furnishing the same, and 
if one copy of his ledger account has been furnished him, 
any subsequent copy may consist only of the adcjitional 
ledger entries made since the date of such copy, or may 
consist onlv of the additional ledger entries made sihee the 
date of the last copy of additional ledger entries furnished 
him. 


32 In witness whereof, the parties to this agreement 
have subscribed their names to duplicate copies 
hereof the dav and year first above written. 

‘ NEW YORK LIFE INSURANCE 
COMPANY, 

By THOS. A. BUCKNER, 

Vice-President. 
MEYER TSATSKIS. 
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Countersigned by: 

W. LEWIS,* 

Contract Registrar. 

EARL D. KREWSON, A. D. 

2-F. 

By amendment dated October 1, 1927, said contract was 
amended by modifying Section 2 thereof so as to provide 
that the said Tsatskis shall devote his entire time to the 
business of his appointment under said contract. 

33 And thereupon Defendant’s Exhibit 2 was offered 
in evidence. The material portions of said Defend¬ 
ant’s Exhibit 2 are as follows: 

“1. Authority of Agents.—Agents of the New York Life 
Insurance Company are authorized to solicit and receive 
applications for life insurance, to perform the duties speci¬ 
fied in this Book of Instructions to Agents, and to perform 
such other duties in connection with said applications as 
the Officers of the Company may, from time to time, by 
special instructions, require of them. 

“2. Unauthorized Acts.—Agents are not authorized to 
accept risks of any kind; to make, modify or discharge 
contracts; to extend the time for paying any premium; 
to bind the Company by any statement, promise or repre¬ 
sentation; to waive forfeitures or any of the Company’s 
rights or customary requirements; to name any extra pre¬ 
mium for extra risks or privileges: to receive any moneys 
due or to become due to the Company except on applica¬ 
tions obtained bv or through them, and then onlv in ex- 
change for the coupon receipt attached to the application 
corresponding in date and number with the application, 
and in an amount not exceeding the first premium on the 
insurance applied for, or except upon policies sent to them 
by the Company for delivery or renewal receipts signed 
by an executive officer of the Companv and sent to them 
by the Company for collection, and then only in the amount 
of the premium stated in the policy or renewal receipt.” 


* 




jjfe 


# 


* 


4 ‘9. Monev Collected to be Remitted.—Under the law, all 
money collected by an insurance agent in the performance 
of the duties of his employment is received by him in a 


r 
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trust or fiduciary capacity. Every agent of this Company 
must at once remit all money collected to the Branc|i Office 
to which he reports. 

“10. Notes are Not Accepted by the Company.—The 
Company will not accept a note in payment of thcf whole 
or any part of the first premium on a policy. Thfe Com¬ 
pany will accept cash only in payment of a first prjemium. 

If an agent takes notes, he does so at h|is own 
34 risk and must be personally responsible for same. 

Agents are instructed not to issue a coupon lreceipt 
attached to an application in exchange for a note or f{or any¬ 
thing except cash. 

“For the purpose of record only, agents are required to 
report the acceptance of notes taken for first premiums and 
to send such notes to the Branch Office for record. A note 
taken in connection with an application, must be described 
on Form 106 and forwarded therewith, in accordance with 
the “Instructions to Agents’’ which appear on the back of 
that form. Agents are also required to send to the pranch 
promptly for record, any note taken after the application 
is written, either before or after the issuance of the policy.” 


“16. Special Instructions with Policies.—Wlienj neces¬ 
sary, special instructions, which the agent must strictly 
observe, accompany each policy. Otherwise agent must be 
guided as follows: 

“17. When a Policy must not be Delivered.- 

“(a) A policy must not be delivered if any change what¬ 
ever has occurred in the health or occupation of the appli¬ 
cant, or if he has consulted or been treated by a physician 
since the date of his medical examination. In such case the 
agent must at once return the policy to his Branch Office 
with full particulars and await further instructions. The 
only exception to this rule is where the full amount! of the 
first premium has been paid in cash at the time the appli¬ 
cation was made, and the applicant has signed the (declara¬ 
tion at the foot of the application to that effect and re¬ 
ceived the receipt provided, and the policy has been issued 
for the amount and on the plan applied for without advance 
in age or extra premium. 


> 5 


* 
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“(c) A policyl must not be delivered until the first pre¬ 
mium thereon is in the hands of the agent.” 


* 


“18. Delivery for Inspection Only.—Permitting appli¬ 
cants to take policies for inspection is discouraged. In no 
case may this be done without first obtaining from the ap¬ 
plicant a receipt for the policy on Form 2553. This receipt 
must be sent promptly to the Branch Office, and the policy 
must not be allowed to remain outstanding on this receipt 
for more than ten days. 

“19. When the Insurance Takes Effect.—The in- 
35 surance does not take effect until the policy is de¬ 
livered to;the applicant and the first premium paid 
in full during his lifetime, and then only if the applicant 
has not consulted or been treated bv anv nhvsician since 

• • X m 

his medical examination. Except that if the applicant pays 
the full amount of the first premium in cash to the agent 
at the time of making his application, signs the declaration 
at the foot of the application to that effect and receives the 
receipt provided, and the Company is satisfied after med¬ 
ical examinatioii| and investigation that the applicant was 
at the time of making the application insurable and entitled 
under the Company’s rules and standards to insurance on 
tlie plan and for [the amount applied for, then in that event 
the insurance takes effect as of the date of the application 
and irrespective of whether or not a policy is delivered. 

“The applicant may elect in his application to have the 
policy take effect as of the date policy is written or as of 
the date of the application.” 


“27. Signing as Witness.—Any agent of the Company 
who has occasion to witness an applicant’s signature or 
the signature of an insured or beneficiarv in anv transac- 
tion relating to the Companys’ business must see that the 
signature is added in his presence; otherwise he is not a 
witness and cannot sign as a witness. This applies to ap¬ 
plications, health certificates, amendments and any other 
documents or forms, the signing of which requires a wit¬ 
ness. The Company’s agents will be held strictly account¬ 
able for failure to observe these instructions.” 
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Q. Did Mr. Silverman at any time make any payment 
to vou, or to anvone as far as von know, on account of 
the premium on this policy? 

Mr. Koenigsberger: If Your Honor please, that question 
is objected to, upon the ground that no issue is raised in 
the pleadings as to the payment of the premium py the 
assured. The policy itself contains the receipt ajid the 
admission that the first premium was paid. 

The Court: I will overrule the objection and allc 
an exception. 


w vou 


A. Xo, sir, he did not. 

36 Thereupon the plaintiff conceded that no premium 
was paid with the application, reserving thej point 

that it is not material or competent. j 

The document exhibited to me bears my signature, and 
is the statement I made out at the time I filled in the blanks 
in the application, which I turned in, together wijli the 
application, to the office, to be submitted to the home! office. 

Said document was thereupon offered and received in 
evidence as Defendant’s Exhibit Xo. 5, as follows: 

37 Here was inserted certain information as to the 
income and net worth of the applicant, and state¬ 
ment in regard to the commissions of the agent, followed 
by the signature of the agent, and then by the following: 

Memorandum Requesting Additional Insurance! 
Xame of applicant:-. 

Xote.— Whenever there appears to be a chance of placing 
more insurance than the applicant will sign for, an “iaddi- 
tional” policy or an “alternate” policy may be requested 
here-below without obligation upon the applicant. If more 
than one additional (or alternate) policy is ordered, a 
charge of $2.00 will be made for each not delivered. ! 

Issue Additional policy for $5,000. Plan: Same. Bene¬ 
ficiary: Same. Premium how payable: Same. 

Issue Alternate policy for $—. Plan: -. Benefici¬ 
ary: -. 

An “alternate” policy is one which can be delivered only 
in place of the policy called for in the application. 

Premium how payable: -. 

Date: 4/19/1932. 

(Signature of Agent) MEYER TASKjE. 
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38 I first saw Plaintiff’s Exliibit A on April 25, 1932, 
at which time it came into my possession and 1 took 
it down to the store of Air. Silverman; at the same time 1 
got another policy for a different amount from the Wash¬ 
ington branch office of the Xew York Life Insurance Com¬ 
pany, accompanied by Form 4087, which form I destroyed: 
the paper now exhibited to me is Form 4087. Form 4087 
was thereupon offered and received in evidence as Defend¬ 
ant’s Exhibit Xo. 6, as follows: 


Xew York Life Insurance Company. 
Washington, D. C., Branch Office. 


(Hereafter called the 
Mr.-, 


Billing Date”:) 



Dear Sir: 

The policies listed below are sent to you for delivery and 
collection of premium, subject to any requirements noted 
below and to Company’s rules. 

You are allowed not to exceed one month from this date 
to deliver these policies. Policies not so delivered must be 
returned for cancellation. 

NEW YORK LIFE INSURANCE COMPANY, 
By G. W. ROTHKOPF, 

Cashier . 


Carbon Copy 1 of this Invoice to be retained in Branch 
Office. 


Notice. 


To the Agent Delivering This Policy. Article 17 of “In¬ 
structions to Agents” reads in part as follows: When a 
policy must not be delivered— 


(a) A Policy must not be delivered if any change what¬ 
ever has occurred in the health or occupation of the ap¬ 
plicant, or if he has consulted or been treated by a Physician 
since the date of his medical examination. In such case 
the agent must at once return the policy to his Branch. 
Office with full particulars and await further instructions. 
The only exception to this rule is where the full amount 
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of the first premium has been paid in cash at the tpne the 
application was made, and the applicant has signed the 
declaration at the foot of the application to that effect and 
received the receipt provided, and the policy has been 
39 issued for the amount and on the plan applied for 
without advance in age or extra premium. 

These instructions apply to the delivery of this policy. 
Note them carefullv and act accordingly 

JOHN C. McCALL, j 

Vice-President. 


Policy number. Name. Premium. Requirements. 


40 When I got those two policies on April 25,, with 
this accompanying transmittal form I went over to 
see Mr. Silverman at his place of business, and had a yather 
short interview with him; there was no one else present; on 
that day I had a conversation about a policy of (Jacob 
Silverman, and I also told him that I had a policy for him, 
and he said, 44 Let me see it,” and I showed him the policy 
for $5,000. I did not show him the policy for $3,000, be¬ 
cause on previous occasions we had talked about an Insur¬ 
ance for $5,000, and I felt if he took the insurance he would 
take the policy for $5,000. When I went there on April 
27, I took both policies, Mr. Jacob Silverman’s and Mr. 
Isaac Silverman’s to him. He accepted his son’s policy. 
He told me to leave his policy, but as far as his own policy 
is concerned, I just simply didn’t get any definite answer 
from him, and I took il back to the office and I did n<j>t see 
him or hear anything from him between April 27tlj and 
the morning of May 2nd, upon which date Mrs. Coheji, his 
daughter, called me up in the office and told me to bring 

*■-' ' 9 *■ | o 

the policy of Mr. Silverman over to her. 

She told me at that particular time that he was sick at 
the hospital, that he was operated on. I asked her how 
he was getting along. She said, “Very nicely. He is very 
much better.” 

When she telephoned me on Monday morning I took the 
policy over to her. She told me that if I bring the policy 
over to her she will pay me for it; I saw Mr. and Mrs. 
Cohen; their store is at 2224 H Street, Northwest; when I 
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got there I gave the policy to Mrs. 
a check for $192.30 that Mr. Cohen 


Cohen in exchange for 
gave me. 


Q. I will show von a check dated Mav 2, 1932- 

Mr. Koenigsberger (interposing): If Your Honor please, 
on the same ground as previously stated, we object to 
testimony as to j the payment of the premium, by reason 
of the fact that the policy states it was paid before de¬ 
livery and no issue has been made as to the time of pay¬ 
ment. 

The Court: I do not think it is offered for that purpose 
but to indicate the date of this transaction. 

Mr. Koenigsberger: Mav it be understood that all the 
testimony is objected to? 


The Court: As vou stated, ves, but I think it is ad- 
missible on other grounds. I will overrule the objection 
and allow you an exception. 

41 The check exhibited to me and dated May 2, 1932, 
drawn on the Departmental Bank, payable to the 
order of Mever Taske for $192.30 and signed Harrv Cohen 
is the check which I just described which Mr. Cohen gave 
me on May 2, 1932; I deposited it in my personal account 
at the National Savings and Trust Company and I next 
heard about it on Mav 4th or Mav 5th; the document ex- 
hibited to me, dated May 4, 1932, was received by me from 
the National Savings and Trust Company. 


Thereupon the paper referred to was received in evi¬ 
dence as Defendant’s Exhibit 7. It was perforated 44 Paid 
5-7-32”. 


Mr. Koenigsberger: There is no objection to that check 
except on the grounds previously stated. 

The Court: Yes. 

Mr. Koenigsberger: May that objection go for all of that 
testimony? 

The Court: Yes. 


The check was returned to the National Savings and 
Trust Company uncollected because it was drawn against 
uncollected checks. 
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The paper referred to was thereupon received in evidence 
as Defendant’s Exhibit 8, as follows: 

“This is to advise vou that we have this dav charged 
your account 114765 as follows: A check signed by Iphirry 
Cohen drawn on the Departmental Bank, Washington, 
D. C., has been returned to this company. Reason £iven, 
Drawn against uncollected check—$192.30. To Clever 
Taske, 3527 Center Street, Northwest, Washington, ij). C." 

I 

Mr. Koenigsberger: We object to the evidence of the 
giving of the check and the non-payment of the check,j upon 
the ground that it is not supported by the pleadings. We 
will waive the objection as to hearsay. 

The Court: I will overrule the objection and allow you 
an exception. 

Q. After you received this notice what did you lai er do 
with this check ? 

Mr. Koenigsberger: That is objected to, upon the ground 
that we objected to the other testimony as to the payment 
of this premium. 

The Court: I will permit him to answer that. I! don’t 
exactly see the materiality of it now, but I think it Js one 
way or the other, so I will overrule the objection and! allow 
you an exception. 

42 Mr. Koenigsberger: Exception. 

After I got the notice I asked the Bank to redeposit the 
check and it was iinally paid; 1 know that several days 
later when 1 redeposited it it was paid; when I first re¬ 
ceived that check on May 2, I paid the Company my per¬ 
sonal check out of my personal account on May 2 [imme¬ 
diately upon receiving the check from Mr. Harry Cfolien; 
I paid the Company by check for $86.53 representing the 
net between the gross premium after deducting my com¬ 
mission; I gave that check to one of the girls in the lYash- 

ington Branch Office of the New York Life Insurance! Com- 

° 

pany. 



36 


MARIM SILVERMAN VS. N. Y. LIFE INS. CO. 


Said check was introduced in 
Exhibit S-A, as follows: 


evidence as Defendant's 


Mever Taske. 

New York Life Insurance Company, 
720 Shoreham Building. 

No. 101. 


Washington, D. C., May 

Pay to the order of New York Life Ins. 
Eighty Six and 53/100 Dollars. 

To the a/c 114754. 

National Savings and Trust Company. 


2nd, 1932. 
Co. $86.53, 


Washington, D. C. 

I MEYER TASKE. 


Endorsed: Pay to the order of National Metropolitan 
Bank. 1302. Washington, D. C. 1302. New York Life 
Insurance Co., Gl AY. Rothkopf, Cashier, May 4, 1932. Pay 
to the order of Any Bank, Banker or Trust Co. Prior En¬ 
dorsement Guaranteed. National Metropolitan Bank. 15-2. 
Washington, D. C. 15-2. Perforated N. S. & T. Co. 5-4-32. 

When I handed that check to the Company I did not say 
anything at all to any officer or agent or employee of the 
Company about the delivering of the policy to Mrs. Cohen 
and the acceptance of the check; 1 did not say anything to 
them at any time prior to Mr. Silverman’s death. 

1 saw Mr. Silverman after May 2nd, on the following 
day; the check exhibited to me dated May 2,1932, for $58.09, 
payable to the order of Izick Silverman represented the 
balance due to Mr. Silverman as the cash surrender value, 
of the old policy which was 18 or 19 years old; I took that, 
check over to Mr. Silverman at the hospital and delivered 
it to him on Mav 3rd. at around noon. I do not think I 
left the check there at that time; he was in a very sick 
condition to talk about any transaction at all at that 
43 time and I gave that check to some member of the 
family, bht I do not know which one; 1 might have 
shown it to Mr. Silverman. The check referred to was 
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thereupon introduced in evidence as Defendant's Ex¬ 
hibit No. 9. | 

44 The same day, around 7 o'clock in the evening, 
when I learned of his death, I went over to his house 


where I saw Mrs. Silverman and the children; I saw 
the next day and asked them to write a letter to the 


them 

Com¬ 


pany pertaining to the death of Mr. Isaac Silverman, in 
order to secure the necessary blanks to tile with the Com- 
pany in order to secure the payment of the death chum— 
what is commonly known as proof of death, to be signed by 
the physician and undertaker, etc.; I got those blank forms 
and left them with the beneficiary, Mrs. Silverman, j to be 
filled in and to be submitted to the Company. I gotj them 
later and turned them over to the Company. 

Q. Mr. Taske, other than this check of $192.30 of Harry 
Cohen, which you describe, did you ever collect any pre¬ 
mium on this policy, Plaintiff’s Exhibit A? A. No, sir- 


Mr. Simon (interposing): The plaintiff objects oj 
ground that the time or method of payment, by whom 


in the 
paid, 

is not material in this case and is not raised in the plead¬ 
ings in this case. 

The Court: I will overrule the objection and give \^ou an 
exception. 

Cross-examination: 

At the time this occurred I had been an employee of the 
New York Life Insurance Company for about eight years 
and was thoroughly familiar with the rules and regulations. 
I have a copy of my contract, but the original, as a rule, 
is kept in the home office; I may have a duplicate original 
somewhere in the office; I could not find it; I might have 
this book called “Instructions to Agents” somewhere but 
I don’t think I said I lost or mislaid it. I said I don’t know 
where it is. I destroyed the memorandum that was ijssued 
by the Company when I got these policies; anjextra 
45 copy is made and is usually kept at the branch office. 

Mr. Silverman did not give the application tb me; 
he gave it to the doctor in blank. I was not there when he 
signed it; I witnessed his signature when he was not tiliere; 
the other times that I saw him sign his name were when 
he brought into the Company his policy for surrender palue. 


1 
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He brought only one policy in there on April 19th and that 
was his own. 1 talked to his son Jacob about taking life 
insurance in March, 1932. 

The Jacob Silverman policy did not come down until 
April, 1932. 

The examination was on March 18, but according to the 
rules of the Company, we are allowed to ask a policy be 
issued a month later. 

I talked to Jacob’s father about Jacob's policy after he 
was examined, but not before he was examined; all trans¬ 
actions with regard to Jacob’s policy were made with him, 
and I did not talk to his father about the policy at that 
time. The document now exhibited to me is Jacob Silver- 
man’s policy, and shows that it was signed at the home 
office of the Company on April 26th; it was to take effect 
upon the reissue of the policy that I submitted to them for 
consideration oil April 25th, after the method of paying 
the premium had been changed; I do not know when the 
policy of April 25th took effect but it was ahead of April 
25th; I knew I had this order for this insurance; the man 
returned the policy to me on April 25 and he asked me to 
have it changed; I did not issue any receipt that he would 
be insured while mv home office had it. 

•j 

Q. So if he had not died at that time he would not have 
been, either? A. Xo, sir. 

The only purpose that I had it go back for was to change 
the premium from a semi-annual basis to an annual basis. 

I was there to see Silverman in the early part of the 
afternoon on the, 27th, and delivered only the one policy of 
Mr. Jacob Silverman. He said he would pay later and I 
left the policy with the intention of its being paid later. 

I told my Company two days later that this policy was 

paid for; I don’t remember exactly; it was a few 

46 days after the delivery of the policy; after I received 

the money from one of the sons of Mr. Silverman I 
•» 

immediately turned the money over to the office for settle¬ 
ment of the policy; there is no doubt this policy was de¬ 
livered on the 27th day of April; I told the Company that 
the premium on this policy was paid to me immediately 
upon receipt of the premium and in the meantime the policy 
was not in effect; the son had it in the meantime; I de¬ 
livered it to him. 
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When I deliver a policy that is not to take effect tlife Com¬ 
pany issues a receipt known as an inspection receipt; the 
son did not sign any such receipt, and I delivered tliej policy 
to him with the understanding that the premium was to 
be paid later. 

He was not to be insured until the premium wa*J paid; 
that was the Company’s ruling; 1 asked him for a note and 
he didn’t give me any note; I don’t remember exactly when 
I paid the Company; it was a few days after Isaac Silver- 
man’s death. 

The check exhibited to me dated May 9th, 1932, payable 
to my order, for $62.80, signed by William Silverman bears 
my endorsement on the reverse of it. 

The document referred to was thereupon received jin evi¬ 
dence as Plaintiff’s Exhibit C. 

That is the check for the policy of Jacob Silverman, 
which was delivered on April 27th, and the check ill pay¬ 
ment was given to me on Mav 9th. 

Just after this matter occurred, I was called to the Com¬ 
pany’s offices and made a statement with regard to all of 
these details. 

Mr. Craighill: I admit that in the first statement he 
stated that the policy was delivered on April 27, if 
47 that is what you are trving to get at. Here is a 
photostatic copy of it (handing a paper to Mr. 
Simon). | 

Bv Mr. Simon: 

* 

Mr. Taske, I have been handed by your counsel aj state¬ 
ment made and signed by you before a notary public, Helen 
J. Collins, on the 12th day of May, 1932, which reads as 
follows: 

“Re Policies 11782469-70, Isaac Silverman, deceased.” 

This statement is addressed to the New York L}fe In¬ 
surance Company. 

“On Wednesday, April 27,1 delivered Policy 11782470 to 
Mr. Silverman at his place of business, 343 Thirteenth 
Street, Southeast. It was understood at that time tljat the 
premium on the policy would be paid on Monday, ^llay 2, 
by his son-in-law, Harry Cohen, who is proprietor of a 
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grocery store at 2224 H Street, Northwest, and that I would 
personally take care of tin* payment of the premium on the 
policy until Mr. Cohen paid me. There was no note secured 
by me on the policy from the applicant. 

“I went to see Mr. Cohen on May 2, to collect the pre¬ 
mium. At the time Mr. Cohen gave me the check for $192.30 
he told me that his father-in-law, Isaac Silverman, was al¬ 
ready sick and in the hospital and Mrs. Cohen stated to 
me in a verv tragic manner how her father from the minute 
he was taken to the hospital kept telling everybody about 
a policy he had just taken out. When he was taken to the 
hospital he told a man by the name of Mark Kabib, 1221 
Trinidad Avenue, Northeast, something very vague about 
accepting a policy on his life, which would indicate that he 
was under the impression that the premium had been paid 
bv me. 

“At that time I was so much impressed, being that Isaac 
Silverman was a good friend of mine and feeling a high 
sense of duty as 1 an agent whose business it is to protect 
beneficiaries, I took upon myself the liberty of re- 
48 eeiving the premium from Mr. Harry Cohen. 

“To the best of mv knowledge these are the true 
circumstances concerning the payment of the premium and 
delivery of this policy.” 

That is true? 

A. I made that particular statement, yes, but all these 
statements are not true. 

I made these statements and they are not true; at the 
time I made the statement I did not know I was swearing 
before a notary public; the statement was taken at the 
branch office of the company; Mr. Krewson was there; Miss 
Helen J. Collins a stenographer was there; she took it down 
in shorthand; I have seen her sign affidavits. The only 
sentence in the first paragraph of this statement which is 
true is, “there was no note secured by me on the policy 
from the applicant,” and everything else in that paragraph 
is untrue. In this particular instance Mrs. Cohen already 
told me over the telephone about her father being sick; 
on the morning of Mav 2nd when she invited me to bring 
the policy she told me over the telephone he was sick; on 
my inquiry she told me he was getting better; what I say 
in that statement about going over and getting the premium 
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is untrue; the statement that Mrs. Cohen told me in a tragic 
manner that her father was sick in the hospital is all un¬ 


true, because she had told me over the telephone her jfather 
was in the hospital and that he had the policy; all this 
about having made an arrangement with Mr. Silverman to 
deliver it on the 27th is all untrue; the rest of it is all true. 

I took notes for premiums; I did not turn them ojver to 
the Company, but just registered them with the Coijipany 
to inform the Company that the Company is under! risk; 
when I extend credit on the note, if it is not paid li have 
to pay; at any time when I extend credit I am responsible; 
I have no account with the Company whatsoever; i just 
get from the Company commissions that are due me; if 
nothing is due me I get nothing; I do not have a running 


account with them. I don’t know as to whether you could 
call it an account. The practice of the company is tp pay 
immediately commissions on policies issued at the time. 
Then it is the practice of the company to pay certain 
agents’ commissions on the second-year premiums. r ]hiese 
second-year premiums are being recorded in a cer- 
49 tain ledger account to the credit of the agerjt. 1 
don’t know whether you could call it an acc'punt, 
but that is the fact, as far as our accounts are being! con¬ 
ducted by the company. 

It is a fact that I either have to have the policies or the 
money or else they charge it to me, as far as the Com¬ 
pany is concerned. 

Q. When they hand you a slip to be signed for the poli¬ 
cies and you take these policies- A. (Interposing.) 

There is no slip handed to us to be signed. 

Q. There is just a slip put in the box that the policies 


are there ? A. Just an invoice. 


Q. That is in the nature of a bill! A. Yes, sir. 

Q. A memorandum bill? A. Yes, sir. 

Q. And they give you those policies? A. Yes, sir. 

We have either to get the money for these policies or 
return them; they are checked the 15th of each month, and 
then it is a question either of giving them the policy or 
the money; that is the same course of procedure that jwas 
in vogue in April and May, 1932. 

6—6349a 


42 


MARIM SILVERMAN VS. N. Y. LIFE INS. CO. 


Q. If you accepted a note for a sixtv-day period, to be 
paid sixty days after you accepted it, and this inspection 
happened within the thirty days of that note, wliat action 
would the company take? 


50 Mr. Craighill: I object. 

The Court: I will sustain the objection. 

Mr. Simon: I expect to prove, the same as I said before, 
a condition of credit existing between the company and 
this agent and the fact that this policy was delivered to 
Mr. Silverman, as stated in this other statement made by 
this agent which he now says is untrue. I expect to show 
that there was a condition existing between them and that 
it was the understanding which they had and that he was 
supposed to pay it, and they had given him credit for the 
policy. 

Mr. Craighill: That question does not bring out anything 
of that sort. 

The Court: I will make the same ruling and you may 
have an exception. 


On May 2, after I delivered the policy I just paid the 
premium, but when I paid the premium I did not make 
any statement at all about the circumstances surrounding 
the delivery of the policy; 'When I got to the hospital on 
May 3rd, I saw Mr. Silverman; he was conscious and talked 
to me; there was no one else there; I just talked to him; 
I did not help to make out the proofs of death. The com¬ 
pany took the matter up with me at the time the proofs 
were filed, or the day before, or immediately after the death 
of the assured; I learned that the company did not intend 
to pay this claim from Mrs. Silverman, when she showed 
me a letter that she had received from the Vice President 
of the company and including a check tendering in return 
a premium; she did not ask me what they meant; at that 
particular time she told me she mailed the company 
51 back by Registered mail the check which she had re¬ 
ceived. I saw Mrs. Silverman after that on various 
occasions and discussed this policy with her and the fact 
that it had not been paid. 

I delivered that policy to Mrs. Cohen on May 2d and 
not on the 27th,' and at that time I knew the father was 
sick and had been operated on. 
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Bv the Court: 


Q. Do I understand that the policy was delivered! on the 
second day of May to his daughter, Mrs. Cohen, at a time 
when he knew the father was in the hospital and had been 
operated upon? You delivered that knowingly ? A. Yes, 
sir. 


1 might have told Mrs. Cohen that the company might 
possibly discharge me as a result of this transaction but 
I do not recollect. The Company did write me such aj letter. 

It was not my custom to deliver policies without collect¬ 
ing the premium therefor, on my credit, intending ito pay 
the company. 

I 

words 


Q. I ask vou whether you did not sav at that time 
to the effect that you often deliver policies when 


people 


told you, “Wc will pay you next month,” or peorjle you 
knew quite well and whether or not it was a fact that vou 
delivered policies without collecting premiums. Did you 
say that? A. Xo, sir. 

I was in Mr. Simon's office on April 4th, 1934, between 
3.30 and 4.30. 

i 

Q. Did you say at that time that you left the policy on 
Jacob Silverman with Jacob Silverman with the tinder¬ 
standing that it was a binding contract? A. Mr. Simon, 
I cannot affirm or deny that particular question. 

It is possible that at that time I said that the Jacob 
Silverman policy was not left oil approval; I did sav at 
that time that I was familiar with the procedure required 
by my Company when policies were left on approval, 
namely, that of having an inspection certificate 
signed, for the policy by the insured. I stated in Mr. 
Simon’s office at that time that a regular form of inspec¬ 
tion report and approval receipt was in use at tha‘: time 
by the Company for this purpose; I did not state there that 
I did not have such an approval receipt or inspectibn re¬ 
ceipt signed by Mr. Jacob Silverman; I did not haVe one 
signed; it is possible that I told Mr. Simon at thej time 
that I did not have an inspection receipt; I said tlkat in 
some instances when I delivered a polic}’ to be paid for 
at a later date I would take a promissory note from the 
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insured: I do not remember whether I said that otherwise 
I would have to pay the premium out of my own pocket 
the same day in order to have the company know that the 
policy had been paid. I do not remember whether I stated 
that when L left the policy to be paid for at a later date 
I immediately reported to the Washington office of the 
company and paid it out of my own pocket ; I remember 
that something of that particular nature took place between 
us, but I don’t remember just exactly what was the nature 
of Mr. Simon’s question then and what was the nature 
of mv answer. 

Q. Tell the Court and the jury now what the practice 
is when you leave a policy to be paid for at a later date 
with relation to the payment of the premium by yourself. 

53 Bv the Court: 

•/ 

—. In the first place, was there such a practice? A. No, 
sir. There was no practice of that sort at all. 

Q. I ask you whether you said at the time and place re¬ 
ferred to, 4 ‘I paid the boy’s premium to the company the 
same day that I delivered the policy.” 

The Court: You mean the Jacob Silverman policy? 

Mr. Simon: Yes, sir. 


Bv the Court: 
•/ 


Q. The question is, did you say that or do you recall 
saving that ? A. I recall saving that, but it was under 
apprehension, because, after all, that matter look place 
two years ago and I couldn’t exactly remember all the de¬ 
tails. I remember that I made up a contradictory state¬ 
ment to the counsel on that particular occasion with respect 
to that particular detail. 


It was thereupon stipulated by and between counsel for 
both parties that the following letter, dated May 5, 1932, 
was written by the witness Taske to Mr. Krewson: 


4 ‘In reply to your inquiry in reference to the circum¬ 
stances in connection with the delivery of the policy 
11782470 on the life of Isaac Silverman I beg to inform 
you that on Sunday, April 24, I called to see Mr. Silver- 
man in reference to policy 11779458 on the life of his son, 
Jacob Silverman. As this policy was issued on a semi-an- 
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nual basis and lie wanted it on the annual basis, \\e told 
me to send it back and have it changed, then bring it to him 
and he would pay for it. The next day I came down! to the 
office and the above numbered policies were given [to me. 

“I got in touch with Mr. Silverman that day arid saw 
him between two and three o’clock Monday afternoonj April 
25. 1 showed him the $3,000 and the $5,000 policies ^nd he 
told me he would take the $5,000 and to come back $nd he 
said he would settle for it when I brought down the! son’s 
policy. The changed policy on the life of the son was 
billed to me on Wednesday, April 27, so I immediatelv took 
both policies down between four and four-thirty o ’clock 
that afternoon. Mr. I. Silverman had Jacob Silverman 
to give me a note for the premium on his life and tl]ien he 
called his son-in-law, Mr. Harry Cohen, on the phorje and 
told him to give me a check for the $5,000 policy on his life. 

I left the policy with Mr. Silverman, with the under- 
54 standing that the son-in-law would give me a check, 
but that he probably would not be able to give it to 
me until Sunday or Monday, when he got his 1st of the 
month collections. On Monday I went bv the son-indaw’s 
store and received his check for $192.30, which I deposited 
in my bank on that date, and I gave a check to the com¬ 
pany for the net premium Monday afternoon. 

“At that time I delivered the policy to Mr. Silverman. 
He was apparently in good health, attending to his work 
in the store, and I did not see him on Monday, as I went 
to the store of the son-in-law, not to Mr. Silverman’s Store. 
“Yours verv trulv, 

MEYER TASKE, ! 

Aqekt.” 

i 

Regardless of that letter, that does not change the true 
state of facts, which are that the actual deliverv of the 
policy was on May 2nd. 

Earl D. Krewson, being first duly sworn, testified in sub¬ 
stance as follows: 

Direct examination: 

I am agency director of the Washington office of the 
New York Life Insurance Company; I have been employed 
by the New York Life Insurance Company for 32 years 
and have been agency director since January, 1912; as 
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agency director my duties are appointing, training and 
assisting salesmen; the Cashier, Mr. Rothkopf, has charge 
of the financial end of the operation of the office. Mr. 
Rothkopf is sitting here in the court room; I have nothing 
whatever to do with the bookkeeping or finances. 

The booklet marked “Defendant’s exhibit No. 2,” and 

entitled, “Instructions to Agents,” is the edition of March, 

1931, and was the book of instructions that were in force in 

April and May, 1932: the instructions are in there; of 

course, I give the agents personal instructions; then there 

is a notice with every policy—the instructions of how to 

deliver it—with every policy. The requirements before he 

gives the policy to an applicant are that he must get either 

cash, a note or an inspection receipt: the company does 

not permit a policy to be delivered to an applicant unless 

the agent gets one of these three tilings. The instruction 

was verv definite that thev must do that. If thev take a 
• • * 

note it is taken at his risk. The company wants 
55 nothing but cash. In the case of a note settlement 
the agent must record the note with the cashier’s 
office, which means he is guaranteeing the payment of it. 


Q. Is there any custom or practice of your office to per¬ 
mit violations of those rules? A. Absolutely not. Not 
if we know it. 

Q. Did you ever have a case other than this Jacob Silver- 
man case, so far as you can recall, where an agent deliv¬ 
ered a policy without getting one of those three things? 
A. I couldn't remember a specific case. It may lie possible 
there have been some cases where a brand-new agent did 
it, and I called them for it and they didn't do it again, but 
I can't recall anv single case now. 


Cross-examination: 

The invoice (Defendant’s Exhibit 6) is made up in the 
office here; I do not know what these policies are accom¬ 
panied by when they come from New York, they do not 
come to me, but to Mr. Rothkopf; I don’t get them at all; 
there might be some particular policy that I might want to 
see, but they don’t come to me; as a general proposition 
I know wind happens to them: they come in and the;/ note 
such as Defendant’s Exhibit 6, is handed to the solicitor, 
either clipped or rubber-banded around it or stuck inside 
the policy, and then it is put in the agent’s box. 



MARIM SILVERMAN' VS. X. Y. LIFE IXS. CO. 


I 

There are a number of records made when a poli|cv is 
delivered to the agent, but I am not familiar with all of 
them; I do not have supervision of these records, bir: Mr. 
Rothkopf does; 1 know that there is a record made in the 
register and there is a card made and there is a coibv of 
that, invoice; If the agent takes the policy out, the|next 
thing I expect from that agent is a report after lip has 
effected delivery or lias been unable to effect delivery ;j then 
he is supposed to make it immediately after the delivery; 
Once a month we send the report listing the outstanding 
policies and asking to report what the situation is. 
boa We just list the policies and wait for the agetit to 
report, but once a month we will ask for a lifet of 
those policies, asking for the standing of those policies; 
I do not know on what day of the month it is, but presume 
it is very near within a dav or two of a certain datb, as 
we must make the report to the company on a certain day. 
Notwithstanding the fact that the agent was supposed to 
make a report as soon as he delivered the policy, the 
monthly report was required in order that we might have 
a complete check-up. 

I very seldom see these reports, but I know that Occa¬ 
sionally we have caught cases where the agent had tiiken 
a note and forgotten to record it. I cannot remember (that 
we ever found cases where the agent had delivered! the 
policy without taking the note and not recording it; there 
have probably been 20,000 policies billed out since I }iave 
been there and I couldn’t remember them all, but I c^on’t 
remember any cases. 

The taking of notes was customary and authorized atj the 
agent’s risk; if he pays by note it is made payable to the 
agent, and is recorded with the copy, so that we know 
we are on the risk. 


f)G As a general proposition the note is returned tq the 
agent and the company washes its hands of the npte; 
when there is a note against the policy we look to the a^’ent 
for the money, and the company did not care whether that 
note was ever paid or not; if the note was not paid the a£ent 
paid for it, and if he did not pay us we took it | out 
57 of some other commissions of the agent later on. 

I do not know of any case where the company checked 
any of these, where the policy was recorded “0. B. De¬ 
livered”, and the agent accounted to the company for the 
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net premium, or that the company ever checked or took any 
steps to satisfy itself or to ascertain whether the premium 
had in fact been'paid by the assured; as a general proposi¬ 
tion it is true that the company was never interested in the 
question of whether the assured paid tlie premium or not; 
the person to whom we looked for that premium was the 
agent ; we looked to the agent for the net premium; when 
the agent collected the premium by cash or by a check 
payable to his own order, he then remitted it to the com¬ 
pany, less his commission; we never sued any assured for 
a premium in the Washington ofriee. 

Q. They just cancel a policy if that is not paid? A. It 
does not take effect until it is paid. If it is delivered on 
the note we could not cancel it. We cancel policies every 
dav, because the insured change their minds; the Xew 

•/ 7 v- 7 

York Life never sued a person. 


It is optional with the agents whether the first premiums 
are paid by check payable to the agent; I did not see the 
checks or have 1 anything to do with the checks; I do in 
occasional cases. 


Q. Mr. Krewson, was it the practice of your company 
ever, at the request of an agent, to cancel a policy of insur¬ 
ance which had once been reported delivered and dated on 
which he would make some kind of refund as part of the 
premium ? 

Mr. Craighill: What has that to do with this case? 

Mr. Koenigsberger: I am trying to develop that these 
policies were sometimes delivered without payment of either 
cash or a note and that when that happened and when the 
agent made a request that the policy be cancelled for that 
reason, in order to save the agents from loss the company 
permitted the premium to be cancelled and charged a pre¬ 
mium for a short time. 

The Court: That sort of custom does not apply here. 
I will sustain the objection and allow you an exception. 

Mr. Koenigsberger: We want to prove by that question 
the following fhet: that it is the custom of this life insur¬ 
ance company that when a policy of life insurance 
58 is delivered at the request of an agent and where the 
agent has paid the premium in some cases without 
having collected it from the insured, that if the agent is 
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able to secure that policy from the insured the cdmpanv 
will cancel the policy by charging to the agent, a yjrelimi- 
narv term rate, which is a very much lesser rate than that 
charged under the policy, showing clearly that the compa¬ 
nies know that in instances the agents pay the premiums 

themselves and thev do credit them. 

* 

The Court: I do not see the application of that ijsort of 
question to the instant case. 

Mr. Simon: Of course, what we are trying to develop now 
is in support of what we believe to be the fact that this 
policy was delivered on the 27th of April- 

The Court (interposing): That premium was noj paid. 
Under your own admission that premium was nojt paid 
until Mr. Cohen, the son-in-law, gave this check. 

Mr. Simon: What we are trying to establish is tljat the 
agent with the knowledge of the company extended j credit 
for that premium from April 27th to May 2nd. 

The Court: Extended credit? 

Mr. Simon: Yes, and the company knew about it. 

Mr. Craigliill: There is no evidence that, indicates that 
the agent has anv such authority. This witness hasl testi- 
tied that there was no such authority given. 

Mr. Simon: We offer to show a course of conduct incon¬ 
sistent with the instructions to the agent. 

I presume there has been an occasional case whe *e the 
agents have extended credit, if they want to put i;p the 
cash themselves; the company would not object to it if 
the agent paid the cash himself. 

Q. If the agent pays the cash the company does noit care 
whether credit is extended or not? A. It is up to the 
agent. 

Mr. Craigliill: Just one minute. It seems to me that 

this witness has misunderstood- 

Mr. Simon (interposing): Wait a minute. You will 
59 have a chance to re-examine. 

Mr. Craigliill: I think that the instructions and 
the contract itself says that that is not permitted anc that 
the premium must be paid in cash or by note or on an in¬ 
spection receipt and the company does not permit any 
other method. Even this agency director has no authority 
to do that. The contract says, ‘‘Unless the president,!vice- 
president,” and so forth. 

7—6349a ! 
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The 'Witness: 1 One minute. There may be a misunder¬ 
standing as to the answer of that question. I have known 
of such eases as where the agent put cash up right away; 
we certainly would not tolerate anything else. 


Bv Mr. Simon: 

•» 

Q. If the agent up up the cash it was immaterial to you? 
A. We would not inquire. 

Q. If you had inquired you would not care? A. I 
wouldn’t care; I don’t know if the home office would. 

During the period of 12 years during which I testified 
that I was director of the salesmen of the Washington 
agency the company did not have any other agency here; 
during that time I was an employee of the New York Life 
Insurance Company, which pays me a salary and I simply 
occupy this space in their office; I do not have a superior 
in Washington; I do not have entire charge of the business 
done by the New York Life Insurance Company; I have 
part of it and Mr. Rothkopf has part of it; I am in charge 
of the sales and he is in charge of the financial end; Mr. 
Rothkopf is also an employee of the New York Life Insur¬ 
ance Company 1 and both of our salaries are paid by the 
home office; we do not have to account for our actions to 
anvbodv in Washington; whatever accountability and what- 
ever instructions we receive are from the home office of 
the New York i Life Insurance Company and the district 
agency in Philadelphia but there is no general agency in 
Washington; we have branch offices; it is an entirely dif¬ 
ferent svstem. 

60 Redirect examination: 

Q. Have you, as agency director, any authority to change 
any provision of the policy, application, or the printed 
rules? A. No, indeed. 

Mr. Simon: That question is objected to, because it has 
not been shown whether his authoritv is in writing or oral. 
If it is in writing, it should be produced. 

The Court: I will overrule the objection. 

Mr. Simon: Exception. 

By Mr. Craighill: 

Q. As agency director have you any authority to accept 
risks such as a general agent does? A. No. 
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}.Ir. Simon: I object. 

The Court: I will make the same ruling and yoij may 
have an exception. 

In a great many cases the agent does not deliver the 
policy at all and still has it in his possession. The foijm ex¬ 
hibited to me is the form that the agent is required tojmake 
once a month to the cashier of the branch office, and oji that 
form he must state whether or not he has the polijcv or 
whether lie has delivered it to the assured; when this shows 
that it has been delivered to an insured the agent is re¬ 
quired either to record the note, cash or inspection receipt. 

Kecross-examination: 

We do not ask the agents to produce the policies; we 
simply ask them to state on there in whose possession it is; 
there is a place on the blank to say whether he has taken 
cash, inspection receipt or note. That was authorizjed by 
the home office, but I imagine the main reason is to 
61 make sure that the agent has not forgotten some¬ 
thing or has not delivered the policy and taken the 
money for it and not turned it in; I don’t know what the 
reasons are: this same procedure has been followed!prac¬ 
tically all the time ever since I was with the conipany. 
When this check up is made at the end of the month land a 
man does not turn in a policy we don’t ask for the policies; 
we take his statement for it and do not check as to whether 
or not he has delivered the policy to the assured; i; may 
have been with some agent that we were suspicious of, 
otherwise we do not check, but take his word for it; we 
never check up; if the agent does not get the money or note 
within a certain time he must have the applicant go lj>efore 
the doctor again, so the agent, for his own sake, lias to 
report something within thirty days, because otherwise— 
we won’t accept the settlement after thirty days unless we 
have a. doctor’s report. 

Q. How do you know that a man has not delivered the 
policy and taken the money and the man figures that! he is 
insured? A. I suppose the company has to take that risk. 

Q. The company takes the risk? A. It would have to, if 
it takes that risk. 

Redirect examination: 

Q. You stated that if an agent comes in and pays him no 
premium, that you personally would not care what lie had 
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done about collecting from the insured. Does the company 

permit you or have any course or practice permitting any 

agent to extend credit to the insured! A. Mr. Craighill, I 

do not believe the company could prevent that if we take 

the check. Unless the company would go out and make a 

check on everv i individual case to see that the man—we 

* 

couldn’t find out. 

Q. When a situation of that sort should arise do 1 under¬ 
stand you to have just testified that when an agent pays the 
net amount to the company or to the company’s cashier 
that vou do not go to the insured to find out whether he has 
paid the agent in full? A. No, indeed. 

Q. But do you permit an agent other than by taking a 
note, which he records, extend any credit to the insured 
and does the company permit that with its knowl- 
62 edge? A. We do not know whether—we wouldn’t 
know whether he did or not. If he gives cash we take 
it for granted that he takes the cash from the insured. 

We did not authorize him to extend the credit. If he did 
extend credit I would not object as far as I was concerned 
personally; I have no authority to vary the terms of the 
written instructions. 


Recross-examination: 


The written instructions say what the agent may do; it 
does not show anvwhere where he can not extend credit; 
there is nothing in Paragraph 21, which states what agents 
are prohibited from doing, that an agent can not extend 


credit; there is nothing in there that saws that an agent 


cannot extend credit. 


Q. You know it is a custom of the company to extend 
credit ? A. Verv rare. 

Q. But it does happen? A. I suppose so. 

Q. Do you know when it does happen? A. I don’t know 
when. 

Q. It has happened many times? A. I wouldn’t say it 
has happened many times, that I know of. 


Reredirect examination; 

I have no authority to change the instructions contained 
in the second paragraph of Mr. Taske’s contract where it 
says that the agent shall have no authority to accept risks 
or to make, modify, or discharge the contract, or to extend 
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the time for paying any premium; it lias lieveij been 
changed; the Xylic is simply part of their compensation 
and has nothing to do with their instructions. It is in lieu 
of a renewal. It is the same as a renewal. Other com¬ 
panies sav they will give a renewal; we have a Nylac. A 
man gets a certain sum per policy that is paid some fifteen 
or sixteen Years, either two or live Years later, which accu- 
mulates to his credit and if he stays with the company he 
gets a check two or live years; if the company terminates 
his contract for misconduct those accumulations aj'c not 
paid. 

63 Meyer Taske, having been recalled, testified in 
substance as follows: 


Cross-examination (resumed): 

When I first went to work for the New York Life insur¬ 
ance Company about ten years ago, I signed a contract with 
them and they gave me some instructions in book form 
such as the one exhibited to me entitled “Instructions to 
Agents”; I do not recollect that I was obliged to sigfn any 
paper saying that I had read these instructions. 

Helen J. Collins, being first duly sworn, testified in sub¬ 
stance as follows: 

i 

i 

Direct examination: 


My name is Helen J. Collins; 1 am employed by the New 
York Life Insurance Company and was so employed in 
April and May of 1932; I am a Notary Public; I recall mak¬ 
ing the affidavit of which the photostat handed to nje is a 
copy; I typed it; Mr. Taske dictated it to me; Mr. Krew- 
son was not there at the time it was dictated; ther^ were 
two inspectors of the company, Mr. McClarney and ^Yard- 
well, who are Washington men; after Mr. Taske dictated 
it he signed it in my presence and I presume he raised his 
hand and took oath; that is the usual practice; he dictated 
it, read it over, signed it and swore that it was true j^efore 
he signed it. I am secretary to Mr. Krewson. The letter 
dated May 5, 1932 exhibited to me is a copy of the original 
which was signed by Mr. Taske; I remember writing that 
for Mr. Taske, who dictated it in the presence of Mr. Krew¬ 
son; I transcribed it and he read it before he signed it and 
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delivered it to Mr. Krewson right in Mr. Krewson’s office. 
I presume that the photostat of Mr. Tasked statement is 
a photostat of a copy, because 1 know that I signed the 
original. 


Meyer Taske, having been recalled, testified in substance 
as follows: 


Cross-examination (resumed): 


G4 


ones 


The company gave me a book similar to the book entitled 
“Instructions to Agents” immediately upon signing 
the contract; from time to time those rules are 
changed and as the rules are changed we get new 
I never signed anything saving I received the book 


of instructions; I recall reading Rule 27 and Rule 16. 


Q. Did you say that Jacob Silverman gave you a note 
for this policy or not l A. I reminded myself that Mr. Jacob 
Silverman gave me a note. It might have been around 
May 5 or May 6; around that time. It happened after the 
death of Mr. Isaac Silverman. 


I remember Mr. Isaac Silverman’s objecting to giving 
me a note the day when the policy was delivered to Jacob. 
That note was given to me after Isaac’s death; it is the 
custom of my company to have those notes made payable to 
me personally. I hold them personally and assume per¬ 
sonal responsibility. I keep them at my office in my desk, 
but not subject to the company’s taking them at any time; 
the company has nothing to do with them; I do not bank 
them, only when they are due I present the note to the 
assured for collection. 

On June 29, 1932,1 told Mr. Krewson that Mr. Silverman 
had agreed while he was in good health to accept the $5,000 
policy; I must have had reference to my interview with Mr. 
Silverman that took place on April 25, when he led me to 
believe that lie was going to take that policy. 


Redirect examination: 

I was never charged by the company for a premium 

which I had not collected in some form, either in cash or bv 

' % 

note. When I got the forms which were examined once a 
month, about which I have testified, I have to fill in the 
spaces provided in the form as to what disposition I have 
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made of each policy, whether I have it on hand or jin my 
desk, of if the policy lias been paid for, or lias been de¬ 
livered on a note, or lias been delivered on inspection; ii* 
I show that I still have it that is the end of it, and vj’hen I 
haven’t the policy in my possession. J am required jto ex¬ 
plain as to what disposition has been made of it, jas to 
whether a. note settlement has been made or cash settlement, 
or as to whether the policy has been delivered for inspec¬ 
tion onlv. 

V 

! 

65 Recross-examination: j 

I do not show the policies which I report on hand to any¬ 
one, the company just takes my word for it and dobs not 
check up the policy or anything else to see whether J have 
it; they make me account for the items which are marked 
paid; at the time I make the report I say that the bolicv 
has been paid and then pay for the premium unless 1 have 
paid previously. 

Nobody talked to me before I told the Company that I 
delivered the policy on April 27th; it was my own idea and 
it was not true. 

After the policy was delivered in the manner it was I 
realized that I did wrong as far as the New York L^fe In¬ 
surance — was concerned. In order to some extent—^ort of 
right my position with the company—I made untrue j state¬ 
ments and submitted untrue affidavits with reference Ito the 
delivery of the policy. I was not trying to do the coiiipany 
a favor. I am still in the employ of the New Yorlj: Life 
Insurance Company. j 

George W. Rothkopf, being first duly sworn, testified in 
substance as follows: 

Direct examination: 

| 

My name is George W. Rothkopf; I am Cashier bf the 
Washington branch of the New York Life Insurance! Com- 
pany, and have been employed by that company fpr ap¬ 
proximately twenty years; my duties as a cashier Of the 
Washington branch consist of the handling of all tlje col¬ 
lection of premiums and general information of all detailed 
work. I guess that would cover it. In April and Mayi 1932, 
it was the practice, and now is, that when an application 
is turned in by a soliciting agent it is accompanied |bv an 
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agent’s confidential statement. The agent usually makes 
these appointments with the doctor for the examination and 
that examination is turned in direct to the office by the ex- 
aminer and then they are prepared and forwarded to the 
home office by the office. The inspection report is made 
out and sent out to our inspectors at the time the 
66 application is forwarded to the home office. The 
medical examination and the application go together; 
the application blanks and examination are sent to the 
home office; we have what we call salaried inspectors and 
we make out a form giving all information pertaining to 
this applicant we are able to get from the examination and 
from information from the agents, if we can secure it, as 
to reference pertaining to the applicant. Where the com¬ 
pany has issued a policy from the New York office and it 
comes back to our office they work it in the usual manner 
and first we look and see if they have the approved inspec¬ 
tion report. If the inspection report is not approved—and 
it has to go to the home office for approval—the policy is 
held, awaiting the company’s action. That depends upon 
the amount and on what happens in the inspection, which is 
made during the period that the application is pending at 
the home office; a policy is sent down to the branch office, 
upon the evidence of insurability of the applicant, subject 
to our release of the inspection report. In other words, if 
an inspection report is not approved we can’t release the 
policy until the medical examination at the home office 
passes upon the issuance of the contract. When we get the 
inspector’s report, if everything is approved, the policy is 
immediatelv billed to the agent to make deliverv to the 
applicant and it is accompanied by a policy; Defendant’s 
Exhibit 6 is what I call a bill when I bill the policy to him, 
and it accompanies every policy that is billed from the 
office. The record exhibited to me is our record with re¬ 
spect to this policy. When the policies are received from 
our home office and tliev have been released and the in- 
spection report is approved, we have a blank file, kept blank 
cards in, and we look at the policy to see how the policy 
is issued, to see what particular month and how the pre¬ 
miums are payable. The girl goes to that file and pulls out 
the blank card find this card is made from the face of the 
policy itself, as it comes from the home office. This is just 
a record branch office card. The card is made up under my 
supervision; when T was asked to produce it in court I 
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obtained it from my card record file; those are the alplica- 
lion.s that are kept under my supervision; I know from 
looking at i! the dale it was billed; I did not know iat the 
time when it was turned over, there are so many policies. 
I would not remember an individual case, and' I tjlo not 
remember whether I saw that; the information oji that 
card is derived from the policy itself; 1 do not! know 
G7 who made the original entry, but it was made kinder 
my supervision; I have another original record as 
to the disposition of that policy other than the card; it is 
one ol the yellow sheets handed to me. When a policy is 
received from the company—you will notice the date here. 
Api il 22 , 39.j2. lhat is the date. That is the date that the 
policy was received at our branch office. Of course, on that 
date when it came the policy was not released, because the 
inspection report had not been received from our inspector 
to release the policy and the policy was released on the 25th 
of April. It is rather hard to state what took place with 
regard to this policy without referring to the card.! The 
only thing that I can say without referring to the card, that 
the policy was billed to agent Taske on the 25th dj’iy of 
April, 1932, for delivery to the applicant or insured. 

Q. Now, then, have you any record which shows when 
Taske paid the premium to the company! A. I have, sir. 

I have my daily report sheets, on which a copy of it has to 
be sent to the home office. It is reported on our cash sjheets 
to our home office on May 3,1932. 


Mr. Koenigsberger: That is objected to. They said it 
was paid on the 2nd. 

The Witness: It may have been paid on the 2nd. It prob¬ 
ably may have come in the afternoon of May 2 and ncjt re¬ 
ported. That is not a record of when we received it but 
when we reported it; Defendant’s Exhibit 11 shows the 
amount of premium and the amount of commission on this 
policy; the amount of annual premium is $192.30. The 
commission payable under that contract is $105.77; if he 
paid the not amount he gave his check less $105, and paid 
the net due to the company, and signed a commission 
vouchei to the eftect that he had received his commission; 
the paper exhibited to me dated May 3, 1932 purporting to 
be signed by Meyer Taske is a receipt for the commission 

I 

8—6349u. 


58 


MARIM SILVERMAN VS. N. Y. LIFE INS. CO. 


which was taken from my file; this commission voucher is 
forwarded to the home office; it accompanies our daily cash 
sheets; it has Mr. Taske’s signature on it. 

The document referred to was thereupon offered and re¬ 
ceived in evidence as defendant’s exhibit 12. 

Exhibit 12 is as follows: 

“May 3,1932. 

“Received from the New York Life Insurance Company 
One hundred five and 77/100 Dollars, commissions on poli¬ 
cies as follows: 

“Policv No. '11782470. Name: Silverman. Amount: 
$105.77. * 

MEl r ER TASKE.” 


The practice of our office in regard to these reports of 


agents to cashier is as follows: On the 15th of each month 
the office makes up what we call form 2160, outstanding 
agent’s report of all policies that have been billed to him 
during the month past, and the agent is to fill out 
68 the questions on this form as to what disposition has 
been made of the policies still in his possession or 
been billed to him during the past month, and then when 
this report is received it must be signed in full by the agent, 
it is immediately checked with our registrar in the office 


on her premium card record, and if we find that an agent 
states that a policy is not in his possession and he makes no 
comment that the policy has been delivered and there is no 
cash or inspection receipt, we immediately communicate to 
find out what disposition has been made of that contract 
and he has to account for it immediately. He is not charged 
with any premium which he has not collected either in the 
form of cash dr a note. The company simply holds him 
accountable for the policy. 

Defendant’s Exhibit 2 entitled “Instructions to Agents” 
is the book of instructions that was in force in April and 
May, 1932. 


Q. Have you or anybody any authority to vary or change 
those instructions? A. No, sir. 

Mr. Koenigsberger: That is objected to, as calling for a 
conclusion. 

The Court: He has alreadv answered it. 

* 
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Mr. Koenigsberger: 1 move to strike it out. 

The Court: I will overrule the objection and give you an 
exception. 

As a matter of practice these are in force. If I find that 
that monthly report shows that an agent has possession of 
a policy, without producing cash, a note or an inspection 
receipt, 1 immediately got in touch with the agent, and he 
has got to make the disposition of it. As a matter df fact, 
when the policy is billed to an agent on this invoice it] states 
that he has thirty days for delivery of that contract. At 
the end of the thirty days that report goes out, ancj if he 
has not made some disposition of it and he answers] those 
questions, I personally try to find out what disposition he 
has made and he has to account for it at once. | 

Q. Suppose he does not say anything, but it is delivered 


that ? 
ies of 


the first dav of the thirtv davs; what do vou do about 
A. I have never heard of any agents make deliver 
policies and then not report to a company for any length 
of time over thirty days. 

69 During 1931 and 1932 I would estimate tlpit ap¬ 
proximately 2,500 policies were sold through this 
Washington branch office; the matter of agents reporting 
in regard to the delivery of policies and the collection of 
premiums is under my jurisdiction and Mr. Krewscjn did 
not have anvthing to do with it. 

Thereupon a certain document was offered and received 


in evidence as Defendant’s Exhibit 13, which the w 
testified was one of the sheets from the policy rcgistc 
same being as follows: 

1932. 


tnes s 
r, the 


Date of App.: Ap. 19. 

Date of Exam.: Ap. 19. 

Ins. Begins: Mar. 31. 

No. Form 106. 662. 

Name of Insured: Silverman, Isaac. 

Occupation: Merchant. Marim, wife. 

Name of Examiner: H. L. Darner. 

Date of Birth: 10/1/89—Age 42. 

Plan: Ord. Life, with D. I., G. A. 3.00, with waiver 
Number of Policy: 11782469. 

Amount of Insurance: $3000. 


6 . 21 . 
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Term cons.: $115.3S. 

Canceled Mav 3, 1932. Fee: None. 

App. to H. 0. 4/20—Policy to agent. 
Apr. 25, 1932,1. R. approved H. 0. 4/25. 


1932. 


Date of App.: Ap. 19. 

Date of Exam.: Ap. 19. 

Ins. begins: Mar. 31. 

No. Form 106. 662. 

Name of Insured: Isaac Silverman. 

Occupation: Same. 

Name of Examiner: Same. 

70 Plan of Insurance: Or. Life, with D. L, G. A. $5.00, 
with waiver 10.35. 

Number of Policv: 11782470. 

Amount of Insurance: $5,000. 

Term cons.: $192.30. Rescinded. 

Premium paid: 5/3. 

Commission: $105.77. Rescinded. 

App. to H. 0. 4/20. Policy to agent 4/25. 

I. R. approved to H. 0. 4/25. 


The witness further testified as 


follows: 


Exhibit 13 is one of our sheets from the policy register 
of the account of Mover Taske during the vear of 1932 of 
the applications that were sent to the home office and it 
shows the complete record in detail when the policies are 
received, giving the numbers of the contracts and the date 
the premium was paid, and it also shows the date when it 
went to the home office and the date the policy was billed 
to the agent. That is the original record in my office, was 
prepared under my supervision and is kept under my cus¬ 
tody. The first year, we put down the applicant's name 
and his occupation, the beneficiary’s name, the name of 
the doctor who made the examination, the date of the ap¬ 
plication and the date of the examination; April 19 was 
the date of the examination and the policy was dated March 
31st. Then we have the number, which is the number of 
the agent’s confidential statement, which is recognized by 
the company. It is called form 106. Those are numbered 
at the office and the number of that form is 662. Then we 
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f V i°QQo e reC0 , r< ; 1 of tlle date of birt]l - which shows as August 
1, 1689, age 42. ! & 

C r l f. tte ? tion t0 the fact that you refer to 
tills $o,000 (indicating) and this is the $5,000. A. Yes. 

jf We want information particularly about the 7 $5,000 

policy. A. It is the same information. It was an ordinary 

life contract with double indemnity, a waiver premium that 

was applied tor. The number on the $5,000 one is llt'82470 

and the amount of insurance is $5,000, the amount jof the 

premium, $192.30, due date of premium, March 31. lit has 

m the column, premium paid, and it has the amount and 
date. 

71 ,Q- What is the date? A. $192.30; date! paid 

Mr. Koenigsberger: You contend that it wab the 
2nd? 

72 Mr. Craighill: I contend that Mr. Taske gave a 
elleek dated May 2 on the afternoon of May 2, but 

it did not go on these records until the morning of May 3. 

. Und ® r the column of commission, it shows the commis¬ 
sion, $105.i7, and it shows over here (indicating), where 
it says “amendments and vital requirements” that this 
was—the $5,000 was an additional contract. Miscellaneous 
column, application to home office, 4-20. That means that 
it was sent to the home office on April 20th. Poliev billed 
to agent, April 25. It has “I. R„” which means inspection 
report, and lias a column for approved or not approved to 
home office. It was an approved inspection that was sent 
to the home office on April 25, the date that was released 
b> the office. We had an approved inspection and I have 
the authority to release policies on approved inspections. 
We usually put the rating information on there after the 
company had sent the check covering the return of the 
piemium with interest to the beneficiary, rescinding the 
contract, and they send us a copy of the letter to the bene¬ 
ficiary, that we mark our records accordingly This 
from the home office is dated June 7, 1932. *' ; 

. Thereupon a certain document was offered and received 
m evidence as Defendant’s Exhibit 14, and the witness 
testified m regard thereto as follows: 
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This is our daily cash sheet, sheets that we report to the 
home office each day, which is a copy 1 have here, showing 
that the premiums have been paid through the office on 
new business, diverted first years and renewal premiums. 
It indicates the date the premium was paid, May 2. The 
date of that dailv sheet is Mav 3,1932. Then it shows when 
the premium was due, March 31. Then we give the agent’s 
name, Meyer Taske, and the. applicant, Silverman, and 
then we show the policy was billed on April 25, 1932, rate 
of commission, 55%. Under column, policy number, we 
give the number as 117824*70, amount of insurance, $5,000, 
first premium under column, premium, $192.30, commission, 
under commission column, of $105.77. Then we have a 
check after that commission, which shows that we have 
the commission voucher that accompanied this daily report. 
They have to be approved by me before they are sent to 
the home office. 

Thereupon a certain document was offered and 
73 received in evidence as Defendant’s Exhibit 15, the 
same being a ledger account with Meyer Taske, upon 
which he was credited with various commissions and 
charged with various items, and the witness testified in 
regard thereto as hereinafter set forth: 

Exhibit 15 is Mr. Taske’s ledger account showing the 
amounts of renewal premiums, commissions, and deferred 
first year commissions that have been credited to the ac¬ 
count of Meyer Taske during part of the month of April 
and the entire month of May. The information that we put 
in that ledger comes from our daily cash sheets. We have a 
column that we show when the premiums are paid, com¬ 
missions are allowed, if commissions are due, then we post 
it into this ledger; we have to keep a ledger account. 


Q. "Was the premium on this policy involved in this case 
charged against Mr. Taske on any of your books or your 
records, that is, the amount of the premium itself? A. 
No, sir- 

Mr. Koenigsberger: I submit that there has already 
been a record submitted here in which that premium was 

charged. This ledger sheet which they- 

The Court (interposing): That is your construction of 
it. I will overrule the objection and give you an exception. 
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Then you can cross-examine and ask him what he Ineans 
by that. 

The only accounts where we make any charges are on 
the agent ’s ledger account. There is also a policy record, 
which we have a copy of for posting of our records. [There 
is no charge made on that register. That is merely a 
bookkeeping entry; that is no account whatsoever, is far 
as the agent’s getting credit. He does not draw credit 
from that sheet of paper; he gets it from the cash sheets. 

Q. As a matter of practice, do you ever charge an agent 
with or hold him responsible for any premium that he does 
not collect f A. No, sir. I might answer that question in 
this way, too, Mr. Craighill, that we are speaking of a 
policy that has not been delivered under either the note 
settlement, or inspection- 

Q. (Interposing.) In the case of a policy—we wil take 
it both ways—that has not been delivered to the applicant, 
is the agent charged with any premium? A. No, sir. In 
the case of a policy that has been delivered to the applicant 
on a note settlement, an agent has, according to the 
74 rules of the Company, ninety days to make settle¬ 
ment to the Company for the delivery of the contract 
delivered under a note settlement. When that is not paid, 
or the full amount of the premium, by the ninety days, then 
I hold his ledger account until disposition has been made 
of the outstanding policy which has been delivered finder 
the note settlement. If a full premium is paid an agent 
will bring a check into the office for the full premium.! We 
will give him our cheek for the commission or we will give 
him the cash, by the agent ’s signing a commission voucher, 
to show that he has received his commission. Where the 
agent collects it in money or in the form of a check to his 
own order he may pay the net amount himself and give 
us a receipt for the commission and the two together form 
the total amount of the premium collected by him. There 
is no practice whatsoever in our office to permit agents 
to extend any kind of credit to policy holders or applicants 
for insurance other than is provided in these rules. These 
forms 2160 are sent up to the agents on the 15th of each 
month, where he has to give an account of all policies 
that have been billed to him, and then those records that, 
he returns to us have to check with our records, afid if 
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we find that lie has not complied with the Company’s rules 
in connection with the delivery of a policy, I immediately 
get in touch with him to find out whv it has not been tilled 
out in accordance with the rules. 


Q. Have you ever permitted or known of cases where 
agents, other than this Silverman case, the Jacob Silver- 
man case, have delivered policies and taken nothing beyond 
an oral promise on the part of the insured to pay the agent ? 

A. No, sir. 1 do not know of any such case. 

75 I just heard in the Court room this morning that 
Taske had delivered the Jacob Silverman policy to 
Jacob Silverman without getting cash or a note settlement. 

Q. Have you ever had brought to your notice any viola¬ 
tions of this rule that an agent must not deliver a policy 
unless he gets an inspection receipt, cash, or a note settle¬ 
ment l A. 1 have never had a case brought to mv attention 
of that type. Every one that I have come in contact with 
has been handled in accord with the rules with the excep¬ 
tion of the Silverman case that is now pending. 


When I said that this policy was billed to Mr. Taske 

I meant that tliev are turned over—we bill them out—bv 

* % 

that we mean that we give them to the agent for delivery 
to the insured with the invoice, which specifically states on 
the invoice that lie is to make delivery of this policy within 
thirty days provided that there is no change in the appli¬ 
cant’s health or occupation. 

Q. But that does not mean- 


Mr. Simon (interposing): I object to the question. 

The Court: I will overrule the objection and give you 
an exception. 


Bv Mr. 


Craighill: 


Q. But what does that mean, so far as charging the agent 
with the amount of the premium is concerned? A. We do 
not charge the agent with the amount of the premium; we 
charge him with the policy. What I meant by the word 


bill” is if vou want to use the word “invoice” to him. 


He is held accountable for the policy, but not for the 
amount of the premium until he collects; he has thirty days 
to make delivery of that contract, subject to no change in 
the applicant’s health or occupation. 


MARIM SILVERMAN VS. N. Y. LIFE INS. CO. 


65 


Cross-examination: 

The various items on these accounts are in the handwrit¬ 
ing of the clerks. We keep a copy of the policy and we keep 
a copy of all invoices to our agents; we keep them a certain 
length of time and then destroy them. 

Q. Please tell me why you wrote to your home office in 
the report, Defendant’s Exhibit 14, on the third tjay of 
May that this Silverman policy was paid on that datje and 
it was billed to Taske on the 25th day of April, 1932 ? 
76 A. Because our cash sheets go to the homej office 
each day, as I stated, on this invoice, that an iagent 
has thirty days for the delivery of his policy provided] there 
is no change in the occupation or change of health. On the 
cash sheet we have to show the date of the policy it was 
billed to the agent, so that the home office will know that 
it occurred in the thirtv davs allowed to him. 

•/ f 

Bv the word “bill” I intended to convev that oh that 

* 

particular day I physically delivered that policy tt> Mr. 
Taske and the word does not mean that I charged it to 
Mr. Taske. I am quite familiar with these records, but 
I did not make a studv of these two records before I came 
here todav; thev are not records of mv office; I might have 
glanced over them but didn’t read them or make any] care¬ 
ful perusal of them. 

Thereupon a certain document was offered and received 
in evidence as Plaintiff’s Exhibit D, and the witness!testi¬ 
fied in regard thereto as follows: 

That is the policy register of the Jacob Silverman policy, 
and it shows that a note was given for $62.80 on May 2nd, 
but was dated back to April 27, and came due on May 15th. 

Q. When Mr. Taske brought you in a note on May 2 plated 
April 27 what inquiry did you make as to when he gojt that 
note! A. Well, if you will refer to this form, which it 
states that he has thirtv davs to deliver a contract-4-now, 
the Company holds an agent responsible for the rules and 
regulations that he is not to deliver a policy if there is 
any change in the insured’s health or occupation, affil as 
long as we allow him thirtv davs for the deliverv off that 
contract, and the delivery of this policy was made within 
the thirty days, and if he overlooked to turn it in, there 
would be no question. 

9—6349& 
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I could not remember in this particular instance what 
inquiry I made to find out whether lie might have over¬ 
looked it. I usually make inquiries; I cannot remember 
what explanation I got. We have a number of inspectors; 
we did not ever send an inspector out to find out whether 
or not Taske had delivered that policy without receiving 
a note or without getting cash; it was not necessary. 

The monthly reports go out on the 15th. Taske signed 

one on April 18, and the next report after April 27 would 

have gone to him on May 15tli, so that for a period of 

twentv davs Mr. Taske was entitled to have that 
%/ 

77 policy in his possession without any check up from 
me as to anything that occurred, and it would have 
been all right, provided he had not violated the company’s 
instructions, if lie had collected the premium on April 27 
and had not returned it to me until May 14; he could give 
me a check on Mav 14 and everything would have been all 
right. We would not have any record of it if, when he de¬ 
livered the policy on April 27, he had a check from Mr. 
Silverman and held it to his own order and banked the 
check and did not pay it until May 14. 

Q. So that if Mr. Silverman had not died when he did 
and Mr. Taske had gotten the premium from his son-in-law 
on Mav 2 and then he died on Mav 5, some time later than 
May 2, there could be no contention to the situation? A. 
That is wrong. 

I did not ever hear of an agent delivering a policy on 
his own credit 1 and paying the company for it, or of an 
agent paying the policy, going out and collecting the pre¬ 
mium, but in the meantime paying the company. I have had 
full charge of the office for approximately 10 or 11 years. 

0. You made no inquiry of an agent as long as you got 
your cash? A. I made plenty of inquiries. 


Bv the*Court: 

Q. (Interposing.) Dis you ever ask these agents who 
came in and paid where the money came from? A. It 
depends on the time that the policy w^as delivered to the 
agent. 

Q. Do you care where you got the cash from as long as 
you got it? A. No, we do not care where we get it from. 
As a matter of fact as long as an agent pays the premium 
to the company within the thirty days allowed and he has 
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not violated Hie rules, there would be no reason to question 
him as to where he got the money or who paid it to him. 

Q. Have you ever had an agent bring in a policy tljat was 
written on a twentv-vear life form or a twenty-year ^ndow- 
ment form or any of the more expensive forms, who told 
you that the insured returned the policy to him and they 
wanted to cancel it on the preliminary form sheet in order 
that he might not lose what he had paid ! 

The Court: This is an ordinary life policy] 

78 Mr. Craighill: That is objected to. j 

Mr. Simon: I want to make a tender. 1 wfant to 
show that agents constantlv in the life insurance business 
will on their own account deliver policies, pay the premium 
to the home office or to the branch office, then find that they 
have made a mistake, that the man whom thev submitted 
it to did not want the contract, and will take that policy 
back from that insured, and the home office knows it, be¬ 
cause they had constantly changed policies on what is 
known as a preliminary term rate, which would be payable 
in the neighborhood of $150. 

Mr. Craighill: I will object to this. 

The Court: I will sustain the objection and you may 
have an exception. 

The Company knows that the agents take notes for the 
original premiums, and that is the onlv way tliev cfean be 
taken, that is, for the exact amount of the premium, piless 
they take cash; If an applicant desired the policy to b|ecome 
effective immediately upon making application he would 
have to pay and get a coupon receipt; no note can be taken 
on that. It has to be cash; we would not take a note on a 
preliminary receipt; it can’t be done; no agent has ever 
come in and told me that he has done that. 

Q. You have a requirement in your contract that if the 
agent owed you any money or if you have anything to do 
with notes being payable, you have a lien on his renewals? 
A. We hold them until a disposition has been made of the 
contract. 

Q. So that any time the agent becomes indebted tjo you 
you hold his credit, including his renewals, which he has 
earned for years? A. That have accrued during that pe¬ 
riod of time ? 
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Q. Yes. If on this report of agents to cashier it does not 
show any disposition of the policy or payment or inspec¬ 
tion receipt, and feo forth, what would you do with regard 
to the agent ? A. We immediately communicate with the 
agent to find out 1 what disposition has been made of the 
contract and why he has not filled out the report 

79 correctlv. 

•/ 

Q. Suppose lie lias delivered the policy but has not 
reported the premium in? A. That would depend upon 
when the policy was invoiced to the agent. 

Q. Let us assume that it was invoiced in three weeks ? 
A. It is a rule that he has thirty days to deliver it provided 
that there was no change in the health and occupation. 

He can pay the premium at any time provided there is 
no change in the occupation or physical health of the appli¬ 
cant; he has thirtv davs to deliver and vou can call it 
credit ; assuming that on March 17th an agent to whom we 
had delivered a policy on that day got the premium for it 
and did not turn that premium in and in my next report in 
April I found that lie had delivered the policy and he got 
the premium but had not turned it in, then, if it was within 
the rules of the company he could pay that premium to the 
company. If he has violated the rules as to delivery of that 
contract, like in this particular case, naturally an investi¬ 
gation would be started. In these circumstances, if we 
discovered that an agent had delivered the policy and had 
not brought in the premium, we would immediately investi¬ 
gate as to what disposition had been made. 

Q. Suppose you had found that the policy had been de¬ 
livered? A. It would depend on the investigation as to 
how it was delivered—1 can’t answer his question. 

Q. If vou found that there had been a deliverv of that 
policy and the premium had not been paid to the agent, 
what would you do? A. He would have to take up the 
policy. 

Q. Suppose the agent could not get the policy back? 
Didn’t you charge the agent with the premium? A. No, 
sir, we do not. 


80 Bv the Court: 

Q. If you find out that he delivered the policy without 
getting the premium what do you do ? A. If an agent has 
delivered a policy and he has not accounted for it to the 
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office, we would have no way of knowing until our | report 
comes in, which is our outstanding report, and if jie had 
failed to notify us to that effect and then if on that [report 
he marked that that premium was paid and he failed to 
pay the company, we would have to get a full explanation 
from him and from the insured as well as to when thej policy 
was delivered and in what manner. 

Q. But if the agent has delivered the policy and lias not 
paid you the premium, what do you do f Let us assuijie that 
he has not collected it. A. When we learn that we immedi¬ 
ately n'ct in touch with him to find out- 

Q. (Interposing.) After you get in touch with hjm- 

A. (Interposing.) I can’t answer that question. Hb does 
not give me a chance to answer. The policy says it is a 
receipt for the first premium. 

We have investigated when we discovered it was deliv¬ 
ered in such a manner and after the investigation i{ is all 
referred to the home office; they have rescinded the con¬ 
tract of insurance; I do not mean that they got the [policy 
back, they haven’t got the policy back. If an agent delivers 
a policy without collecting the premium the policy would 
not be delivered because he has not complied with th^ rules 
of the Company for delivering that contract. It is not a 
fact diat we charge the policy to his account; in this par¬ 
ticular case Mr. Taske paid the net to the Company; 1 don’t 
remember whether we collected the commission back from 
Mr. Taske; according to the record the commission was 
refunded to the Company on June 10, 1932. 

It was thereupon stipulated that Isaac Silvermaiji died 
on May 3, 1932, at Providence Hospital at about! four 
o’clock in the afternoon. 

Referring to the ledger, it is an account of the cases that 
we paid during the month of May and part of April. 
Premiums were paid, and as the premiums were paid, we 
allowed the commission. 

Thereupon a policy of insurance issued by the defendant 
on the life of Jacob Silverman was received in evidence as 
Plaintiff’s Exhibit E. 

| 

Exhibit 15 is the account of Meyer Taske. Referring to 
one of the items “On charge, net premium of Goldberg, 
$13.90,” that means he had a sufficient amount of money 
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to back him, instead of paying a check to the C 0111 - 
S1 pany he has charged it to his account; he sold the 
po'icy and in place of giving us the assured’s check 
and getting a check for the commission or giving us his 
check for the net amount, he told us to charge his account; 
we would charge his account with the net of the policy pro¬ 
vided he had sufficient credit and he asked us to do it; we 
do not do it automatically; another thing on this case, it 
might be a deferred case, too. 

Q. If he had a credit standing you would charge what¬ 
ever he told you to charge? A. We do not do it auto¬ 
mat ieallv. 

Q. (Interposing.) Here is one in February. It looks like, 
“Charged net premium Steinberg, $11.66.” A. That is 
what it savs. 

Q. What does it mean? A. That we charge the net 
premium on that policy to his account at his request for 
us to do so. 

We would have a voucher signed and he would have to 
sign a pink voucher, in order for us to do it. 

Q. Here is one dated March 1, “MacMillan, policy, 
$13.61.” 1 take it, if you do not correct me, they are all of 
a similar nature. A. They are all of a similar nature that, 
we have been requested by the agent to do it. 

Q. Here is an item dated May 26 for $17.36. I take it 

that is the same. 1 call vour attention to the item of refund 

%> 

commission allowed, 5-3-32, amount of policy rescinded, 
Silverman, $105.17. 

Q. That is where you got that $105, wasn't it? A. Yes. 

Thereupon it ’\Vas stipulated by and between counsel for 
both parties that all reports of agents to cashier prior to 
August, 1933, including reports for April and May, 1932, 
had been destroyed by the defendant. 

William James Hamilton, being first duly sworn, testified 
in substance as follows: 


82 Direct examination: 

In response to a subpoena I have produced the original 
accounts of the Departmental Bank, showing the amounts 
on deposit to the credit of Harry Cohen, 2234 H Street, 
during the months of April and May, 1932. 
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Counsel for the defendant thereupon read the samje into 
evidence as follows: 

For April 29, 1932, it has $1.58. 

It shows that under date of May 2 there was deposited the 
amount of $182 and there was withdrawn over the amount 
$3.88. and there is another item of $24.69, so that tlje bal¬ 
ance was $136.41 on Mav 2. 

» 

Under date of May 3 it shows that there were Checks 
charged against the account, one for $50, for $8.40, for 
$37.59. and for $9.93, and that left a balance on May 3 of 
$20.22. It shows that on May 3 a deposit was made of 


$261.47, so that the final balance on Mav 3 was $281.50. 


On May 4 it was $262.59, and then after some checks were 
drawn, the balance is given again as $252.04. 

On May 6 the balance is given as $216.05, and then it is 
again given on Mav 6 as $246.05; that is, after a deposit of 
$30. 

Then on May 7 it shows that a check for $192.30 was 
charged against this account, reducing the balance to 
$53.75. ' “ | 

On April 27 the account was overdrawn $19.36 and then 
there was a deposit of $12.70, and then it was $4.4)9, and 
then a deposit was made, bringing the balance up to $15.64 
on April 27. 

On April 28, the balance was $3.84, and later the balance 
on April 28 was $6.58. 

On April 29, the balance was $1.53. 

The first balance on April 27 was overdrawn $19.36, and 
then there is a deposit and a balance of $4.49, an|l later 
in the same day a credit balance of $15.64. 

And thereupon the defendant rested. 

i 

And thereupon, in rebuttal, the plaintiff produced evi¬ 
dence and proceedings were had as hereinafter set forth. 

i 

83 Coleman B. Stein, being first duly sworn, testified 
in substance as follows: 

Direct examination: 

My name is Coleman B. Stein and I am Mr. Simon’s Sec 


retary, which position T have held about five and o 
vears I was present at an interview between Mr. 


ine-half 

Simon 


and Air. Meyer Taske on April 4,1934, between threi-thirtj 


l 

l 
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and three-forty p. m. T was present during the entire in¬ 
terview. which was in connection with the case now on 
trial; 1 recall Mr. Simon asking questions with relation to 
his delivering any policies without collecting the premiums 
therefor and in that interview Mr. Taske said that on 
many occasions he had delivered policies without collecting 
the premiums therefor when the assured was a person well 
known to him. He also said that on manv occasions when 
the assured said, “I will take the insurance and pay you 
the next month,,” he had delivered the policy, but that that 
did not occur in connection with the Isaac Silverman policy, 
and that he left the Jacob Silverman policy with him on 
the dav he was at the Jacob Silverman store before the 
death of Isaac Silverman; that Jacob Silverman did not 
pay for the policy at that time but paid him later and that 
he did not report this premium paid to the Washington 
office until he collected it from Jacob Silverman; he said 
that the policy was left with Jacob Silverman with the un¬ 
derstanding that it was a binding contract, and was not 
left on approval: he said that he was familiar with the pro¬ 
cedure followed by the company whenever policies were left 
with an assured for inspection or approval, that sometimes 
when he left the policy to be paid at a later date iie would 
take a promissory note from the assured, as otherwise he 
would have to pay the policy out of his pocket the same day, 
in order for the company to know that the policy had been 
paid for; that when he left the policy to be paid for at a 
later date he immediately reported the premium paid to 
the Washington office of the company and paid it out of his 
pocket. He also said in response to a question, “I paid the 
boy’s premium to the company the same day that I deliv¬ 
ered the policy to him.” 


Mark Kabik, being first duly sworn, testified in substance 
as follows: 

84 Direct examination: 

My name is Mark Kabik, and I knew Isaac Silverman 
who was an uncle of mine; I know Meyer Taske, and had a 
convesation with him some time right after Mr. Isaac Sil¬ 
verman died. 

Q. Will you tell the Court and the jury what you told 
Mr. Taske! 
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Mr. Craighill: I object to that. 

Mr. Simon: Mr. Taske said that this affidavit which he 
signed was not the truth and he pointed out that this par¬ 
ticular paragraph was not the truth. I want to show by 
Mr. Kabik that this actually happened and that this is 
true and that his repudiation is untrue. 

After colloquy between the Court and counsel as to 
whether any foundation had been laid for such testimony 
by Kabik. the Court sustained the objection and ajlowed 
plaintiff's counsel an exception. 


Jacob Silverman, upon being recalled, testified iiji sub¬ 
stance as follows: 

Direct examination (resumed): 

1 have been in the court room during this trial and have 


heard certain statements with regard to hit having given a 
note for my policy. The facts which were brought out here 
with regard to the giving of that note refresh mv reeollec- 
tion and I now recall that I gave the note to Mr. Taske 
some time after my father’s death; there was no particular 
reason for that; I did not give him the note while my 


father 
to it. 
death. 


was there because my father was strongly opjposed 
Mr. Taske asked me for the note after my father's 


Jennie Cohen, being first duly sworn, testified in sub¬ 
stance as follows: 

Direct examination: 

I am Jennie Cohen, the wife of Harry Cohen, and 
daughter of Isaac Silverman. I was at my father’s nouse 
on Wednesday, April 27th, after nine o’clock at nightj; my 
husband and my little girl, who is four years old, were there 
also, and all of my brothers and sisters, including 
85 Jacob; that night Jacob showed me a policy op his 
life that he had taken out from the New York! Life 
Insurance Company; it was in a tin box in the safe; plain¬ 
tiff’s Exhibit B is the tin box to which I refer; the policy 
was a twenty-year payment life policy exactly like <j>ne I 
have which I bought from Warfield, and we had discussed 
this oolicv before, because mv brother had told me h^ was 

10—6349a 
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interested in a policy and that lie was going to take out one 
of the same type, so when I came down that night he told 
me that he had gotten one exactly like mine and he took me 
to the safe to show it to me. He opened the box; there was 
another oolicv in the box in my father’s name for $5,000; 
I did not take it out to examine it; it was in a tissue en¬ 
velope and I could read the face of the policy through it; 
there was no one else present at the time; we were in the 
pantry where we keep the safe: neither this nor any other 
policy of insurance on the life of my father was ever deliv¬ 
ered to me by Mr. Taske nor by anyone else in my presence, 
in mv store or anywhere else. 


Cross-examination: 


Plaintiff’s Exhibit A is the policy that I saw in the tin 
box that night; I am positive that I had not ever seen it 
before that. I recall giving Mr. Craighill and Mr. Larson 
a statement, but I do not recall the date; the statement ex¬ 
hibited to me dated June 24, 1932, bears my signature. 

Q. Will you look at that statement? I call your attention 
to the top of page 2, which says, “Mr. Taske delivered the 
$5,000 policy to my father on Wednesday, April 27. He 
was taken to the hospital on Thursday, April 28. I was 
not at my father’s house when the policy was delivered. 
My brothers probably were there at that time, as my 
brother Jacob’s policy was also delivered at the same time. 
The reason I know the policies were delivered then was be¬ 
cause Mr. Taske stopped here before he went down to see 
my father. He showed me both policies before he took 
them to my father. That was Wednesday morning about 
ten o’clock.’ 7 Is that true or not true? A. Well, I don’t 
remember. 


By the Court: 

•j 

Q. You mean you do not remember giving that state¬ 
ment? A. I don’t remember this gentleman asking me 
that, and I just don’t remember whether Mr. Taske came 
down that morning or not. 

I do not say I did not make that statement, I say I don’t 
remember whether I made it or not; I remember giving a 
statement but just exactly what is in the statement, I can’t 
remember: it seems to me I read it over and signed it; the 


MARIM SILVERMAN VS. X. Y. LIFE IXS. CO. 


75 


truth is that I saw the policy for the first time when 
8G mv brother showed it to me in the tin box. 

Q. If that is in the statement il is not triuf? A. 
As far as 1 can remember it is not. 


87 


Redirect examination: 


ftliand 

ought 


I did not call Mr. Taske to go to mv store on Mdndav, 
Mav 2nd. When Mr. Craighill and Mr. Larson g<j)t the 
statement from me Mr. Larson took it down in slioi 
and then Mr. Larson came back bv himself and br 
the statement for me to sign. I don’t remember whether 
he read it to me or I read it; he did not leave a cop}[ with 
me. 

Q. I note in this statement the following: 

i 

“I saw the $5,000 policy on Wednesday night, April 27. 
It was in my father’s safe in the pantry of his home, 343 
Thirteenth Street, Northeast-” 

A. (Interposing.) Southeast. 

Q. It has Northeast in here. 

(Continuing:) “My brother Jacob showed me the 
icy on Wednesday, April 27. He took it out from the safe 
and showed it to me. I asked him to let me see the policy 
He showed me his policy also. I asked him if he hi 
ceived his, too. 1 told him my policy was just like his, 
father went to the hospital Thursday night and was 
ated on at midnight-” 


d re- 
My 
oper- 


Mr. Craighill (interposing) : I do not think it is ljeces- 
sary to read this whole statement. 

The Court: The question, Did she say it. j 

Mr. Craighill: She is here and can testify originally as 
to what took place in April. 

Mr. Simon: If the Court please, in fairness, she sai 
same thing that she said on this date. 

The Court: That does not help. If she says siie 


d the 


had 

first seen it at the store, she is simply repeating what she 
said here. The question is whether the first time it was 
delivered it was brought to the store. 

Mr. Simon: That is all. 

It was thereupon stipulated by and between counsel for 
both parties that there would be no question about the health 
of Mr. Silverman prior to the date he was taken td the 
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hospital; and thereupon counsel for the defendant con¬ 
ceded that Harry Cohen, who is Mrs. Cohen’s husband, if 
present, would testify that lie did not call Mr. Taske to 
come to his store and get a check, and that the policy was 
never delivered to him or to Mrs. Cohen in his presence 
or to anyone else in his presence. 

88 And thereupon counsel for the plaintiff conceded 
that the said Harry Cohen, if present, would testify 
that he gave a check to Taske on May 2, but counsel for 
the plaintiff did not concede that such testimony would be 
material. 

And thereupon the plaintiff rested. 

The foregoing is the substance of all of the testimony 
in the case. 

And thereupon the defendant, by its counsel, moved the 
Court to direct the jury to return a verdict for the de¬ 
fendant. 

The Court granted said motion, to which action of the 
Court, the plaintiff, by her counsel, then and there duly 
noted an exception. 

In granting the motion, the Court said: 


I take this situation as I find it, and assume the facts 
that I must here. 

I assume, of course, that this policy was delivered on the 
27th day of April, according to Jacob Silverman’s testi¬ 
mony. That is \yhat he said about it, and I think he testi¬ 
fied that he was present during the conversation between 
Taske and Mr. Silverman where Taske extended credit if 
Harry Cohen would pay this premium, and left the policy 
there with the bookkeeper. Then nothing more was said 
or heard on it until Mr. Silverman was taken sick; in fact, 
until he was in the hospital on the second of May suffering 
from an operation. 

Now, he signed) this application on the 19tli day of April. 
Let us see just what that application says: 


“It is mutually agreed as follows: That the insurance 
hereby applied for shall not take effect unless and until the 
policy is delivered to and received by the applicant and the 
first premium thereon paid in full during his lifetime and 
then only if the applicant has not consulted or been treated 
bv anv phvsician since his medical examination.” 
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i 

i 
i 

Then I skip the second paragraph there and ta|ke the 
tliird: j 

4 4 That only the President, a Vice President, a Second 
Vice President, a Secretary, or the Treasurer of thje com¬ 
pany can make, modify, or discharge contracts or, waive 
any of the company’s rights or requirements; that|notice 
to or knowledge of the soliciting agent or the Medical Ex- 
aininer is not notice to or knowledge of the company, and 
that neither one of them is authorized to accept riskjs or to 
pass upon insurability.” 

.i 

89 Now that is a proper condition to put in this appli¬ 
cation. The Supreme Court has held it is prcjper to 
restrict the authority of its agent. In other words, a gen¬ 
eral agent or special agent. It would be most unfortunate 
if an insurance company could not restrict a fellow like 
Taske who may run wild and make contracts. They had 
a right to do that. The Supreme Court has held that, j They 
have held that it is a condition precedent. (That is 231 
IT. S. 543.) A condition precedent simply means thiat the 
condition must be complied with before any contract! takes 
effect. The doctrine of estoppel I do not think woi|ld es¬ 
pecially apply unless the contract itself became effective. 

Mr. Simon: Would your Honor read that first paragraph 
again? It says 44 unless the policy”- 

The Court: 44 That the insurance hereby applied for shall 
not take effect unless and until the policy is delivered to 
and received by the applicant and the first premium thereon 
paid in full during his lifetime”. j 

This particular condition has been construed time and 
time again; time and time again. Now, Mr. Silverman took 
the policy under that agreement and signs it. He j knew 
what was in that agreement, for the very simple Reason 
of the case in 237 U. S. 605 where the Court said: | 

4 4 No rational theory of contract can be made thatj does 
not hold the assured to know the contents of the instru¬ 
ment to which he seeks to hold the other party.” 

Now, I am not dealing with the case of implied authority 
here. I am not dealing with a case of custom and usage. 
I am dealing with a contract, a solemn contract entered 
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into by these parties, and Silverman knew the provisions 
of the contract as well as the Xew York Life Insurance 
knew the provisions of the contract, lie had no right to 
accept what this agent said when the agent said “I will 
give vou credit. v He knew the agent had no authority, 
lie absolutely knew that, because the contract itself which 
he signed provided that the agent could not give that sort 
of authority. AYhen this insurance was paid it was paid 
at a time when this man had consulted a doctor, was in the 
hospital, in fact 1 on his death bed. Silverman knew he 
could not possibly pay the premium; that no agent of the 
company could accept the premium under those circum¬ 
stances. 

90 1 sustain the motion of the defendant. 

In addressing the jury, the Court further said: 

Ladies and gentlemen of the jury: The defendant here 
has made a motion for a directed verdict, on the ground 
that under the evidence, admitting all of it to be true, that 
the plaintiff is not entitled to collect on this insurance pol¬ 
icy. I have accepted the view of the defendant, for the 
simple reason that the application for the policy, which 
was signed by Silverman, had in it a provision, to which 
he agreed, that “the insurance hereby applied for shall 
not take effect unless and until the policy is delivered to 
and received by the applicant and the first premium thereon 
paid in full during his lifetime, and then only if the appli¬ 
cant has not consulted or been treated bv anv phvsician 
since his medical examination.” 

The evidence showed that this agent Taske handed the 
policy to Silverman in his store on the 27th day of April. 
He did not collect any premium at that time but, according 
to the testimony, agreed to extend credit to Silverman or 
permit his son-in-law pay it whenever he could. I have 
forgotten just what the testimony was. But the arrange¬ 
ment was that the premium would be paid later; paid by 
Harry Cohen, his son-in-law. Then on the 2nd day of May 
Harry Cohen gave a check for this premium, but at that 
time Silverman was in Providence Hospital, on his death 
bed. He died on the 3rd dav of Mav. Under this agree- 
ment that he had approved in the application it was under¬ 
stood that the policy should not take effect until the pre¬ 
mium was paid during his lifetime, and not then if deceased 
had consulted a physician between the time of his medical 
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examination, which was on the 19th day of April, a!nd the 
date of the payment of the premium, which was on the 2nd 
of May. 

So I therefore am holding that the policy never d^d take 
effect. Your verdict will therefore be for the New| York 
Life Insurance Company. 

Be it further remembered that the several objections 
and exceptions made and taken in the course of thp trial 
of the cause were severally made and taken as they pur¬ 
port in the foregoing Bill of Exceptions to have been made 
and taken, and the plaintiff prays the Court to sigjn and 
seal this, the plaintiff’s Bill of Exceptions, and it is accord¬ 
ingly done, now for then, this 16th day of October, jin the 
year one thousand nine hundred thirty-four. 

0. R. LUHRING, [seal.] 

Justice. 

91 [Endorsed:] At Law. No. 82279. Marini Silverman, 
Plaintiff, v. New York Life Insurance Company, a 
Corporation, Defendant. Bill of Exceptions. Law offices 
of Simon, Koenigsberger & Young, 340 Woodward pudd¬ 
ing, 1426 II Street, N. W., Washington, D. C. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6349. Marini Silverman, Appellant, vs. New j York 
Life Insurance Company, a Corporation. United States 
Court of Appeals for the District of Columbia. Filed Oct. 
28, 1934. Henry W. Hodges, Clerk 
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STATEMENT of the CASE. 

This is an appeal from a judgment of the Su-f 
preme Court of the District of Columbia entered 
on a verdict for the defendant directed by the Courlj 
upon the evidence, both for the plaintiff and thd 
defendant, in an action on a policy of life insur-i 
ance (R. 11). j 

On April 19,1932, Isaac Silverman, who at that! 
time had a policy of insurance on his life with the! 
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defendant, New York Life Insurance Company, 
which policy was then eighteen or nineteen years 
old, came into the Washington office of the Com¬ 
pany for the purpose of surrendering the same and 
receiving the surrender value thereof. On that 
occasion he saw Meyer Taske, a representative of 
the Company, who had already solicited him for 
life insurance, and who on that occasion renewed 
his solicitation. Silverman agreed to take out 
another policy, and Taske arranged for a medical 
examination that evening, at which time Silver- 
man was examined and signed an application for 
a $3,000 policy (R. 24-25). 

The application is set forth in full on pages 19-23 
of the Record. It consisted of two parts, one part 
being the application proper (R. 19-21) and the 
other part being the answers to the medical 
examiner'(R. 21-23). The application was offered 
in evidence bv the defendant, over the objection of 
the plaintiff upon the ground that the application 
was not an application for the policy involved in 
this action, but was an application for another and 
different policy. The Court overruled the objec¬ 
tion and the plaintiff excepted (R. 25). 

The application proper consisted of ten consecu¬ 
tively numbered items, in the first nine of which 
the applicant stated his name, address, occupation, 
time and place of birth, nationality, and age, and 
applied for $3,000 of insurance in favor of Marim, 
his wife, the plaintiff (R. 19-20). At the time the 
application was signed, the item numbered 10 was 
as follows: 



“10. Additions or amendments (For Home 
Office Use Only) (2)” | 

After the application had been signed someone 
in the office of the defendant inserted after these 
words, the following: 

“Additional policy $5,000 written on the 
Ordinary Life plan” (R. 20, 25). 

Subsequently the defendant issued two policies 
of insurance on Silverman’s life, one for $3,000, in 
accordance with the application, and one for 
$5,000, for which no application had been madfe 
(R. 31, 33). These policies were delivered to thjs 
agent, Taske, through the Washington branch 
office of the Company, on April 25,1932. On April 
27, Taske went to the insured’s place of businesb 
with both of these policies, and inquired of the in¬ 
sured which one he wanted, whereupon the latte:" 
chose the $5,000 policy, which Taske thereupon 
delivered to him (R. 18). The beneficiary under 
this policy was the appellant, Marim Silverman, 
wife of the insured, the plaintiff below (R. 15). At 
the same time Taske delivered to a son of thb 
insured, Jacob Silverman, a policy on the life of 
the latter (R. 18). The insured gave the policy or. 
his own life to his son to put in the safe, and the: 
latter took both policies and put them in a tin box 
furnished by the agent of the Insurance Company, 
and put the tin box in a safe (R. 18, 73-74). | 

The $5,000 policy was received in evidence as 
Plaintiff’s Exhibit A, and the material portion^ 



4 


thereof will be found on pages 15-17 of the Record. 
There was physically attached to the policy a photo¬ 
stat of the application for the $3,000 policy, which 
application, after the signing thereof, had been 
changed by making the insertion hereinbefore 
{ante. p. 3) referred to. 

The policy is dated April 21, 1932 (R. 16), and 
by its terms the defendant agrees to pay to the 
plaintiff $5,000 upon receipt of due proof of the 
death of the insured (R. 15). The policy recites 
that it is made “in consideration of the application 
therefor and of the payment in advance of the sum 
of $192.30, the receipt of which is hereby acknowl¬ 
edged, constituting the first premium and main¬ 
taining this policy for the period terminating on 
the Thirty-first day of March, Nineteen Hundred 
and thirty-three, 7 ' and that the policy takes effect 
as of the Thirty-first day of March, Nineteen Hun¬ 
dred and thirty-two, which day is the anniversary 
of the policy (R. 15-16). 

On April 29, the insured underwent an ab¬ 
dominal operation at Providence Hospital (R. 5). 
Prior to going to the hospital he had been in good 
health (R. 75-76). 

On May 2, Harry Cohen, a son-in-law of the 
assured, delivered to Taske his check of that date 
for $192.30, in payment of the first premium on 
the policy (R. 18). Taske accepted the check, 
knowing at the time that the assured had been 
operated on and was then in the hospital (R. 6). 
On the same day he deposited the check in his 
personal account in the National Savings and 
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Trust Company and delivered to the defendant 
his receipt for $105.77, being the commission jto 
which he was entitled (R. 58), and his own chefek 
for $86.53 (R. 36, 61), being the difference fcje- 
tween the total premium and his commission, j 
The insured died on the following day, May 3 
(R. 17). 

On May 4 or 5, Taske received a notice from the 
National Savings and Trust Company that tlfie 
Cohen check had been returned to it by the drawee 
bank upon the ground that it was drawn against 
an uncollected check (R. 35), although the balance 
to Cohen’s credit in the drawee bank on May 3 and 
4 was in excess of the amount of the check (R. 71j). 
Taske redeposited the check several days later, 
after the death of the assured (R. 35), and it w&s 
paid by the drawee bank on May 7 (R. 34). 

Due proofs of death were given to the defendaht 
(R. 19), but it refused payment under the policy 
(R. 17) and this action was brought (R. 1). j 
At the conclusion of all of the testimony, thgt 
given by the plaintiff in chief, by the defendant, 
and by the plaintiff in rebuttal, the defendant made 
a motion for a directed verdict in its favor, which 
was granted (R. 11, 76-79), and thereafter judg¬ 
ment was entered, from which judgment this ap¬ 
peal is prosecuted (R. 12). The ground upon which 
the motion was granted was, as appears from a 
consideration of the remarks of the trial Justice, 
that the insured was not in good health at the timfe 
the initial premium was paid (R. 78). 
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ASSIGNMENT of ERRORS (R. 12-13). 

1. The Court erred in admitting evidence as to 
the date of the payment of the premium, as ap¬ 
pears by the Bill of Exceptions. 

2. The Court erred in admitting in evidence the 
application attached to the policy, as appears by 
the Bill of Exceptions. 

3. The Court erred in excluding evidence as to 
the custom of the defendant in regard to the pay¬ 
ment of the first premium, as appears by the Bill 
of Exceptions. 

4. The Court erred in excluding evidence as to 
a condition of credit existing between the defen¬ 
dant and its agent Meyer Taske, as appears by the 
Bill of Exceptions. 

5. The Court erred in admitting testimony of 
the witness Krewson as to his authority, as appears 
by the Bill of Exceptions. 

6. The Court erred in overruling the motion of 
the plaintiff i to strike out the testimony of the 
witness Rothkopf as to his authority to change the 
Instructions to Agents, as appears by the Bill of 
Exceptions. 

7. The Court erred in directing a verdict for the 
defendant, as appears by the Bill of Exceptions. 

8. The Court erred in entering judgment. 
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ARGUMENT and AUTHORITIES. 

FIRST ASSIGNMENT OF ERROR. 

i 

The Court erred in admitting evidence as to the 
date of the payment of the premium. 

, 

i 

i 

1. The Date of the Payment of the Premium Was Not in Anly 
Manner Put in Issue by the Pleadings in the Cause. 

The declaration alleged the execution, on Ajiril 
21, 1932, of the policy containing an acknowledg¬ 
ment of receipt of the first premium of $192.30, 
alleged the death of the insured, the filing of propfs 
of death with the defendant and its refusal to pay 
the claim (R. 1-2). 

By its plea, the defendant admitted the execu¬ 
tion of the policy, the death of the insured, the fifing 
of the proofs of death, and its refusal to p^y; 
alleged that the application for the insurance con¬ 
tained a provision that the insurance thereby 
applied for should not take effect unless and uiitil 
the policy was delivered to and received by tjhe 
applicant and the first premium thereon paid in 
full during his lifetime, and then only if the appli¬ 
cant had not consulted or been treated by ahy 
physician since his medical examination; that tjhe 
insured underwent an abdominal operation ^>n 
April 29, that he was confined in the hospital ill a 
serious condition following said operation, afid 
died on May 3; that the policy was received in tjhe 
Washington office of the Company on April 25, and 
that on May 2, 1932, a soliciting agent |of 


8 


the Company, having knowledge of the insured's 
serious illness, handed the policy to a daugh¬ 
ter or to a son-in-law of the insured, that there¬ 
after, on May 2, said soliciting agent paid to 
the defendant the amount of the first premium on 
the policy by his individual check; and that said 
attempted delivery of the policy and attempted 
payment of the premium constituted a fraud upon 
the defendant, was a violation of the agent’s duties 
to the defendant, and in excess of his authority, 
and did not constitute a valid and effective pay¬ 
ment of premium or delivery of the policy, as the 
insured had consulted and been treated by a physi¬ 
cian between the time of his medical examination 
on April 19, and the time of the attempted delivery 
of the policy and the attempted payment of the first 
premium; that the agent did not notify the Com¬ 
pany of the insured’s operation and condition of 
health at the time of said attempted delivery and 
payment, and that the defendant was in ignorance 
thereof, and would not have accepted said sum of 
money as the first premium if it had known of the 
circumstances, and that under the circumstances 
the defendant denies that payment of the premium 
was ever made to or accepted by the defendant 
(R. 3-7). 

It will be seen that the only allegation in regard 
to the payment of the premium, is the allegation 
that the agent of the defendant paid to the defen¬ 
dant the amount of the first premium by his own 
check on May 2 (R. 5), with no allegation to put the 
plaintiff on i notice that any contention would be 
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made as to the date upon which the premium had 
been paid to the agent, who had authority to accept 
the first premium (R. 30). 

At the trial evidence was received, over the! ob¬ 
jection and exception of the plaintiff, that | the 
initial premium was paid by check of a son-in-law 
of the insured on May 2 (R. 18, 31, 34, 35, 37).! 

Law Rule 23 provides that every pleading shall 
set forth the true facts upon which the pleajder 
relies. If the defendant intended to make any 
defense based on the date when the premium Was 
paid to its agent, the fact should have been dis¬ 
tinctly pleaded. I 

Martin v. Coit , 57 App. D. C. 302. | 

2. The Defendant Was Estopped to Deny That It Had Received the 

Premium Before Delivering the Policy. 

The policy contains the following provision: 

“This contract is made in consideration of 
the application therefor and of the payment 
in advance of the sum of $192.30, the receipt of 
which is hereby acknowledged , constituting 
the first premium and maintaining this Policy 
for the period terminating on the Thirty-first 
day of March Nineteen Hundred and Thiilty- 
Three, and of a like sum on said date and every 
Twelve calendar months thereafter during fhe 
life of the Insured” (Italics supplied). 

The ordinary rule in regard to a recital of a 
payment of money is that it is only prima fajeie 
evidence of payment and can be rebutted. There 
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is however an exception to that rule, where a party 
recites a payment of money as an admission for 
the purpose of bringing a contract into being, and 
in that case he is estopped to deny that payment 
has been made. Whether under the circumstances 
of this case the recital of payment would be an 
estoppel in an action to recover the premium, is 
a question that need not be here considered. The 
defendant is estopped by this recital to deny the 
existence of the contract. 

A clear exposition of this distinction is to be 
found in the case of Basch v. Life Insurance Com¬ 
pany , 35 N. J. L. 429, in the course of which the 
Court said (p. 430): 

“This 1 policy of insurance, executed by the 
President and Secretary of the company, con¬ 
tains a formal acknowledgment of the pay¬ 
ment of the premium in question, and, 
in my opinion, this should prevent the de¬ 
fendants from averring or showing non¬ 
payment for the purpose of denying that the 
contract ever had any legal existence. What 
does this receipt, in its connection to the deliv¬ 
ery of the instrument, import, if it does not 
mean that the payment of the premium is con¬ 
clusively admitted to the extent that such pay¬ 
ment is necessary to give vitality to the con¬ 
tract? Unless this be its meaning, it serves 
no legal office, for it does not mean that the 
money has been actually received. It is true 
that there is an express declaration that the 
policy is to have no effect until the premium 
shall have been paid; but in this same instru¬ 
ment is an equally express statement that the 


ill 

I 

i 

I 

act on which the contract is to become effica¬ 
cious, has been done. Such an acknowledg¬ 
ment appears to be analogous, and equivalent 
to the acknowledgment of the receipt of a valu¬ 
able consideration in a conveyance operative 
by force of the statute of uses, such acknowl¬ 
edgment being always considered conclusive 
for the purpose of giving a legal force to the 
transaction. This policy of insurance pur¬ 
ports to have an effect immediate on delivejry, 
founded on a paid-up consideration; it dpes 
not seem competent for the promisor to prpve 
that the acknowledgment is not true, and that 
the contract never had any existence. I thihk, 
when the assured received this policy, he had a 
right to presume, either that the agent had set¬ 
tled the premium with the company, or tljiat 
they, by their receipt, intended to relinquish 
the clause requiring payment. 

“The usual legal rule is, that receipt is only 
prima facie evidence of payment, and may be 
explained; but this rule does not apply when 
the question involved is not only as to the fact 
of payment, but as to the existence of rights 
springing out of the contract. With a view] of 
defeating such rights the party giving the Re¬ 
ceipt cannot contradict it. An acknowledg¬ 
ment of an act done, contained in a written 
contract, and which act is requisite to put itiin 
force, is as conclusive against the party mak¬ 
ing it as any other part of the contract; it cqn- 
not be contradicted or varied by parol.” ; 

Baseli v. Life Insurance Company , 35 N. J. 
L. 429. 

“The delivery of the policy and this acknowl¬ 
edgment conclusively estopped the compapy 
from denying that the contract of insurance 

i 
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was in existence and that it was effective from 
the time bf the delivery of the policy until it 
was forfeited for some other reason than the 
failure to pay the first annual premium when 
it became due. 

"Roberts v. Security Company, Ltd., Q. B. 
Division, Law Reports, 1897, p. Ill, 115; 
Basch v. Humboldt Mutual, etc. Co., 35 N. J. 
Law, 429, 431; Dobvns v. Bay State Ben. 
Ass ? n, 144 Mo. 95, 109, 110, 45~S. W. 1107.” 

Mutual Reserve Life Insurance Co. v. Hei- 
del , 161 Fed. 535, 537. 

An acknowledgment in a policy of the receipt 
of the premiiim estops the company, so far as the 
payment of the premium is concerned, to contest 
the validity of the policv in the absence of fraud. 

Kendrick v. Life Insurance Company , 124 

N. C. 315. 

Britton v. Metropolitan Life Insurance 
Company of New York , 165 N. C. 149, 152. 

Consolidated Real Estate etc. Co. v. Cashow , 
41 Md. 59, 76. 

Mutual Life Insurance Company v. 
Vaughan , 125 Miss. 369, 385. 

Dobyns v. Bay State Beneficiary Associa¬ 
tion , 144 Mo. 95, 108 et seq. 

Provident Life Insurance Co. v. Fennell , 49 
Ill. 180,181. 

Teutonia Life Insurance Company v. Muel¬ 
ler , 77 Ill. 22, 24. 
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SECOND ASSIGNMENT OF ERROR. 


The Court erred in admitting in evidence 
application attached to the policy. 


the 


Over the objection and exception of the plaintiff, 
the Court admitted in evidence an application jfor 
insurance, of which a copy was attached to the 
policy, and which contained the following- 


provision : 

“It is mutually agreed as follows: 1. That 
the insurance hereby applied for * shall hot 
take effect unless and until the policy is deliv¬ 
ered to and received by the applicant and the 
first premium thereon paid in full during fiis 
lifetime, and then only if the applicant has pot 
consulted or been treated by any physician 
since his medical examination; * * * 4. That 
only the President, a Vice-President, a Secdnd 
Vice-President, a Secretary or the Treasurer 
of the Company can make, modify or discharge 
contracts, or waive any of the Company's 
rights or requirements; that notice to or 
knowledge of the soliciting agent or the Medi¬ 
cal Examiner is not notice to or knowledge of 
the Company, and that neither one of therd is 
authorized to accept risks or to pass upon 
insurability." 


The ground of the plaintiffs objection to this 
document was that the same was not an application 
for the policy in suit (R. 25), and we submit that 
the admission thereof was error. 


* Italics supplied. 
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On April 19, 1932, the insured applied to the de¬ 
fendant Company for a policy of insurance on his 
life in the amount of $3,000 (R. 20), and on that 
application the Company issued its policy for that 
amount (R. 33). At the same time that the $3,000 
policy was issued, the Company also issued a 
$5,000 policy, for which no application was ever 
made. The application for the $3,000 policy con¬ 
tained the following: 

“10. Additions or amendments (for Home 
Office use only) (2)” (R. 20). 

After the application had been signed by the 
insured, and while it was in the home office of the 
Company, someone there wrote in, 

“Additional policy $5,000 written on the 
Ordinary Life plan" (R. 20, 25). 

The application for the $3,000 policy also con¬ 
tained the following: 

“It is mutually agreed as follows: * * * 
4. That by receiving and accepting said policy, 
any additions or amendments hereto which the 
Company may make and refer to in Question 
10 above entitled 'Additions or Amendments' 
are hereby ratified." (R. 21.) 

There was not attached to the $5,000 policy here 
in suit any application for that policy, as, of course, 
there could not have been, since there never was 
any written application for that policy. 


The portion of the application last quoted pro¬ 
vides that the assured ratifies any “additions I or 
amendments” thereto which the Company rrjay 
make and refer to in Question 10. This is appar¬ 
ently intended to cover such additions or amend¬ 
ments as might be made in other portions of the 
application and referred to in Question 10; but it 
is not susceptible of the interpretation that any¬ 
thing contained only in Question 10 can have fhe 
effect of amending the application, the function!of 
Question 10 being merely to refer to additions or 
amendments made elsewhere in the application. 

The language inserted by the Company in Ques¬ 
tion 10, i.e., “Additional policy $5,000 written on 
the Ordinary Life plan,” is not under any circum¬ 
stances an addition or amendment to the applica¬ 
tion, but is merely a narrative statement to the 
effect that an additional policy for $5,000 had bejen 
written on the ordinary life plan, and indeed, this 
is what the Company had done under its business 
policy, as disclosed by the note which is incorpo¬ 
rated in the memorandum transmitted by the agent 
to the company with the application, under which, 
whenever there appears to be a chance of placing 
more insurance “than the applicant will sign foC,” 
an additional policy or an alternate policy may pe 
requested without obligation upon the applicant 
(R. 31). | 

The language, “whenever there appears to be 
a chance of placing more insurance than the appli¬ 
cant will sign for,” etc., clearly indicates that t}ie 
Company itself did not consider that the applied- 
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tion which the insured signed was an application 
for the $5,000 policy. 

A photostat of the application for the $3,000 
policy was attached to the policy, and was received 
in evidence for the defendant, over the objection 
and exception of the plaintiff (R. 25). 

The portion of the application supposed to make 
the application for the $3,000 policy a part of, or 
germane to the $5,000 policy, is “That by receiving 
and accepting said policy , any additions or amend¬ 
ments * * * are hereby ratified” (R. 21). 

The expression “said policy” necessarily referred 
only to the $3,000 policy, that being the only policy 
mentioned in the application at the time it was 
signed. As the $3,000 policy, though written, was 
never accepted by the insured, the ratifying clause 
never became operative. It results, therefore, that 
both in fact and in law, the $5,000 policy was issued 
without any application, and that the application 
for the $3,000 policy cannot be considered in any 
way to have been an application therefor. 

Since this application was not an application for 
the policy here in suit, any defense to the policy on 
account of anything contained therein was not 
admissible. 

Northwestern Mutual Life Insurance Company 
v. Gott , 62 App. D. C. 379, is not inconsistent with 
our contention on this point. In that case, the In¬ 
surance Company had issued a policy to the insured 
upon his written application therefor. After the 
Company had caused a medical examination of him 
to be made, he applied to the same Company for an- 


other policy, for which he made another applica¬ 
tion, but in connection with which the Company cpd 
not require a second medical examination. Tlhe 
second policy contained a provision that it was 
issued by the Company and accepted by the parti es 
in interest subject to the provision, “This polijcy 
is issued by the Company and accepted by the 
parties in interest subject to the provisions stated 


on the consecutively numbered pages hereof whibh 
are hereby made a part of this contract.” Tjtie 
“consecutively numbered pages” thus referred jto 
included a copy of the medical examination of tfie 
insured and his answers, which had accompanied 


his application for the first policy, and also a writ¬ 
ten certificate signed by the insured to the effect 
that no negotiation for other insurance was pend¬ 
ing or contemplated, that no insurance had been 
issued or applied for since the prior examination, 
and that he had not had any illness since such pripr 
examination. I 

In an action upon the second policy, this Court 
held that it was competent for the Company ^o 
make a defense based on alleged misrepresenta¬ 
tions in the medical examination to which the 
insured had submitted in connection with his appli¬ 
cation for the first policy, upon the ground that a 
copy of the first application was actually attached 
and by reference incorporated into the second ap¬ 
plication, thereby complying with the provisions 
of D. C . Code, Title 5, Section 183. j 

That situation does not exist in this case. Thje 
two cases would be parallel if in this case thje 
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insured had signed two applications, had sub¬ 
mitted to one medical examination, and had in¬ 
corporated the results of the medical examination 
in both applications; whereas, in this case, there 
was but one application, and that application was 
not for the policy here in suit. 

SEVENTH AND EIGHTH ASSIGNMENTS OF ERROR. 

The Court erred in directing a verdict for the 
defendant. 

The Court erred in entering judgment. 

In ruling upon the defendant’s motion for a 
directed verdict, the Court necessarily considered 
the following facts to be true: 

The insurance was applied for on April 19, 
1932; the policy was issued on April 21, to take 
effect as of March 31, and acknowledged receipt 
of the first premium, maintaining the policy in 
force until March 31, 1933; it was sent from the 
home office 1 of the Company to its Washington 
office on April 25, and was delivered by Taske, 
an agent of the Company, to the insured on April 
27, at which time the insured was in good health; 
on April 29, the insured underwent an abdominal 
operation in a hospital; while he was in the hos¬ 
pital the agent of the Company, with knowledge 
of the fact that he had been operated on, on May 2 
accepted a check for the first year's premium and 
immediately remitted to the Washington agency 


of the Company his receipt for his commission j on 
the premium, and his own check for the difference 
between the amount of the premium and the 
amount of his commission; the insured died |on 
May 3. 

In the discussion that follows we shall discuss 
the'construction and effect of the application j as 
though it had been properly received in evidence, 
and assume for the purposes of the argument, that 
the question of when the first premium was palid, 
was properly in the case. j 

1. The Agent Had Actual, or at the Very Least, Ostensible 
Authority to Deliver the Policy as an Effective Contract, j 
Without Prepayment of Premium. 

The defendant introduced into evidence t\ie 
contract of employment between it and Tasjce 
(R. 25-28), and his general instructions (R. 28-30). 
From these documents it appeared that Tasked 
duties were to canvass for applications for insur¬ 
ance, to deliver policies sent to him for that pur¬ 
pose, and to accept payment of premiums on poli¬ 
cies sold by him (R. 25-26). Among the instruc¬ 
tions, was one (No. 17-a) that a policy must not be 
delivered until the first premium thereon was in 
his hands (R. 30), but this instruction was contra¬ 
dictory of the provisions of another instruction 
(No. 10) which authorized the agent to accept 
notes for the first premium at his own risk (R. 29), 
thus indicating that the first-mentioned instrub- 
tion did not mean what it said, and that the Com¬ 
pany was satisfied to have either the first premium 
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paid in cash or to have the agent’s personal re¬ 
sponsibility therefor. 

If, as a part of its routine, the defendant per¬ 
mitted its agents to accept notes instead of an open 
credit, and if, in its dealings with its agents, it 
attached any importance to the distinction between 
a note and an open account, such distinction was 
not binding upon an insured in the absence of 
actual notice] If the requirement as to the payment 
of premium were insisted upon, no policy would 
ever be in force until the premium note had been 
paid, and there was not, and could be no contention 
that the Company had ever adopted any such 
attitude. 

Common experience indicates that when an 
assured receives delivery of a policy he assumes, 
and he is entitled to assume, that he is insured from 
the moment of such delivery, unless a different 
situation is actually brought to his notice. 

2. Where the Premium Is Charged to the Agent by the Company, 
and the Agent Extends Credit to the Insured, the 
Company Is Bound. 

Where an insurance policy is delivered without 
requiring payment of the premium, the presump¬ 
tion is that a credit was intended and the policy 
is valid. 

Miller v. Brooklyn Life Insurance Company , 

79 U. S. 285, 303. 

Fidelity and Casualty Company v. Willey , 

80 F. 497, 499. 
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The instructions contemplated that there should 
be, and the testimony showed that there was, a 
running account and a condition of credit between 
the agent and the Company. This is borne out! by 
Paragraph 3 of the contract of employment (R. 
26), which required the agent to keep account^ of 
all transactions under his appointment and, when¬ 
ever required by the Company, to transmit tq it 
a report embracing every item of business done by 
him and a statement of all moneys collected or 
received by him for the account of the Company; 
by Paragraph 11 of the contract (R. 27), by whfch 
the agent gave the Company a lien upon his cdm- 
missions, as security for the payment of any claims 
due or to become due to the Company by the agent; 
and by Paragraph 14, which provided that the 
Company's ledger account with the agent shall j be 
evidence of the state of the account between the 
parties. j 

The testimony showed that when policies were 
received in the Washington office from the home 
office they were delivered to the agents who had 
obtained the application, for delivery to the 
assureds; that a record was made of such policy, 
and that the agents were required to report the 
disposition of them once a month, and at the time 
of making of these reports, to account either fdr 
the policies or the premiums (R. 46, 47, 51, 56, 5|8, 
59). j 

The Company was never interested in the ques¬ 
tion of whether the insured paid the premium dr 
not, as it looked to the agent for the net 
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i. e., the premium less the agent’s commission (R. 
48). It was optional with the agent whether the 
first premium was paid by check payable to the 
agent.' The Director of the Washington agency 
did not see the checks or have anything to do with 
them (R. 48). It was up to the agent whether 
credit was extended or not (R. 49). The director 
of the Washington agency would not care whether 
or not the agent put up the cash (R. 50), and the 
Company took no steps to find out whether or not 
the assured paid the premium, contenting itself 
with the personal responsibility of the agent there¬ 
for (R. 51-52). 

The Director of the Washington agency testified 
that he would have no objection to the agent extend¬ 
ing credit to the assured, and there was nothing 
in the instructions to the agents prohibiting them 
from extending credit. The Company occasionally 
extended credit (R. 52). 

It was the practice of the Washington office, on 
the 15th day of each month, to require the agents 
to make a report as to what disposition had been 
made of policies billed to them during the preceding 
month, and to require them to account either for 
the policy or for the first premium thereon (R. 52, 
59). 

The Company did not care where the money for 
the premium came from; as long as the agent paid 
the premium to the Company within the thirty 
days allowed he would not be questioned as to 
where he.got the money, or who paid it to him. 
(R. 66-67). 


Where a note was taken and not paid, either tihe 
agent paid it, or it was taken out of some other 
commission (R. 27, 47). 

There was introduced in evidence the ledger 
account between the Company and Taske, tjhe 
agent, upon which he was charged with various 
net premiums for which he did not remit to the 
Company in cash, but permitted the charges jto 
stand against his credits with the Company (R. 
69-71). 

It thus appears that, regardless of the formal 
instructions issued by the Company, the agent w^s 
responsible to the Company either for the policy br 
for the first premium. If the insured refused jto 
take the policy, the agent returned it to the agency 
office, and that was the end of the transaction; {if 
the policy was delivered, the agent became liable to 
the Company for the first premium, less his conji- 
mission, and he settled that liability either witjh 
cash or by permitting the amount of his liability to 
be charged against his credits with the Company. 
The Company was not concerned with the question 
of who paid the premium. It did not look to the 
insured for the premium, but held the agent re¬ 
sponsible for either the policy or the first premiurri. 

Therefore, it was perfectly competent for thie 
agent to extend such credit to the insured as hje 
chose, at his own risk. ! 

The insured was, of course, not chargeable witji 
knowledge of the terms of the contract between 
the Company and its agent, nor with the instruc¬ 
tions which the agent received from the Company. 


26 


the premiurii be paid by the insured. It can be paid 
by someone on his behalf. 

Druckenmiller v. Prudential Insurance Co ., 
45 App. D. C., 228, 234. 


“It is fair to infer from the fact of giving 
credit in the present case, and the custom of 
those agents to remit to the company only once 
or twice a month, and sometimes not oftener 
than once in two months, that they were in the 
habit of delivering policies on credit, and that 
this was known and assented to by the 
company.” 

Wytheville Ins. & Banking Co. v. Teiqer , 90 
Va. 277, 280. 

“It is to be remembered that insurance com¬ 
panies must of necesssity deal with the public 
in the transaction of the business in which 
they are engaged entirely through subordinate 
agents, and perhaps in the majority of cases 
through subordinate agents, certainly seldom 
with the principal officers of the company, and 
slightly less seldom with general managers or 
general agents. The subordinate agents thus 
dealing with the public are selected by the in¬ 
surance companies, and by their actions must 
be held to bind their principals not only within 
the scope of their real and actual authority, 
but also within the scope of their apparent 
authority. * * * The insured rarely comes 
in contact with any officer or high official of 
the company, and can only know what the com¬ 
pany proposes, and what he himself is to do, 
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by reason of what he is told by the agent. jit 
is therefore necessary, m order to insure fajr, 
equitable and just dealings between insurance 
companies and their policy holders, that the 
law of principal and agent be liberally inter¬ 
preted by the courts in favor of the insured, 
and that the agent be held to have had all pf 
the authority which it was apparent to the 
insured he possessed.” ! 

Travelers Insurance Co. v. Melman , 147 Md. 
459, 468. 

While the policy contained a provision to the 
effect that no agent was authorized to make cj>r 
modify the contract or to extend the time for tlie 
payment of premium, or to waive any lapse dr 
forfeiture or any of the Company’s rights or re¬ 
quirements, these provisions cannot be deemed to 
apply to those conditions which relate to the incep¬ 
tion of the contract, when it appears that the agent 
has delivered it and received the premiums with 
full knowledge of the actual situation. 

Wood v. American Fire Insurance Co., 
149 N. Y. 382, 386. 

Hartford Fire Insurance Company v. Kea 
ing , 86 Md. 131, 147. 

This is for the reason that these provisions nec¬ 
essarily cannot be operative until the contract ojf 
insurance is in existence. ! 

Whipple v. Prudential Insurance Co., 22? 
N. Y. 39, 43. j 

The application contains a provision that onlj 
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the President, a Vice President, a Secretary or the 
Treasurer of the Company can make, modify or 
discharge contracts, or waive any of the Company’s 
rights or requirements (R. 21). The delivery of 
the policy without the prepayment of the premium 
by the insured was entirely consistent with this 
restriction. 1 The policy was signed by the Presi¬ 
dent and by the Secretary of the Company, and 
placed in the hands of Taske for delivery to the 
insured. Unless therefore it be held that the pro¬ 
visions could be waived only in the event that the 
President, a Vice President, Secretary or Treas¬ 
urer personally came to Washington and delivered 
the policy to the insured, the waiver of the prepay¬ 
ment of the premium was the act of the Company, 
through its President and Secretary. 

We therefore respectfully submit that the plain¬ 
tiff was entitled to have submitted to the jury, 
as an issue of fact, the question of whether, in the 
light of the testimony, the premium was charged to 
the agent, and whether the course of conduct was 
such as to authorize the agent to extend credit to 
the insured. 

3. If the Policy Did Not Become Effective Upon Its Delivery to 
the Insured, Nevertheless It Became Effective When the 
Premium Was Paid on Behalf of the Insured to Taske, 
Followed by the Payment, by Taske, of the Net Premium to 
the Defendant. 

It appears, both from the plea and the defen¬ 
dant’s testimony, that when Taske received the 
check for the first premium, he had full knowledge 


of the fact that an operation had been performed on 
the insured, and that, notwithstanding this knowl¬ 
edge, he accepted the premium. This acceptance 
of the premium by Taske was the act of the Com¬ 
pany and was binding upon it. The position of tlje 
Company is not strengthened by the stipulation i|n 
the application that notice to or knowledge of tibje 
soliciting agent is not notice to or knowledge Of 
the Company (R. 21). j 

Taske was not a mere soliciting agent. UndCr 
the rules and practice of the Company, he had 
authority to deliver policies and to collect the first 
premiums thereon; he also had the power, whefi 
premiums were paid at the time of the making of 
applications, to bind the Company by contracts qf 
insurance, before the issuance of policies, subject 
to medical examination and investigation. HiSs 
instructions were not to deliver policies if, sinc^ 
the medical examination, any change had occurred 
in the health of the insured or he had consulted op 
been treated by a physician, and the carrying out 
of this instruction involved a discretion on his part, 
in determining whether such changes in health 
were material, as minor ailments were not maL 
terial (Mays v. New Amsterdam Casualty Co. I, 

40 App. D. C. 249, 258). j 

McClelland v. Mutual Life bis. Co., 217 N. 

Y. 336, 346-347. j 

Persons appointing agents may restrict theip 
authority, and such restrictions will be binding 




30 


upon third persons dealing with them, subject to 
the rules in regard to ostensible authority. But 
when once the relationship is established, the con¬ 
sequences which flow therefrom cannot be affected 
by any agreement between the parties. By analogy 
to the principle laid down by the United States 
Supreme Court in Norman v. B. & 0. R. Co ., de¬ 
cided February 18, 1935, it may be said that when 
contracts deal with a subject matter which lies 
within the domain of legal rules, and attempt to 
change those rules, they have a congenital 
infirmity. 

Parties may, by contract, waive rights conferred 
upon them by law, but they cannot, by agreement, 
change the law. 

Brainerd v. Morse , 42 App. D. C., 448, 451. 

The stipulation in the application that notice to 
or knowledge of the soliciting agent is not notice 
to or knowledge of the Company (R. 21), can not 
have the effect of relieving the Company from the 
effect of such notice or knowledge, if within the 
scope of the agent's duties, as it was. Insurance 
companies have sought by various methods to 
escape the effect of the notice imputed to them by 
knowledge of their agents, acquired within the 
scope of their employment. One of such methods 
has been to provide that the agent shall be deemed 
to be the agent of the insured, and not of the Com¬ 
pany. The courts, however, have held that the 
question of whose agent a person is, is a question 
of law that cannot be governed by a stipulation be- 



tween the parties, and that public policy prohibits 
the enforcement of such agreements. 

Sternaman v. Metropolitan Life Insurance 
Co., 170 N. Y. 13. ’ j 

Knicjhts of Pythias v. Cogbill , 99 Tenn. 2$. 

Royal Neighbors v. Roman , 177 Ill. 27. j 

i 

i 

So also, where the relationship of principal and 
agent exists, the law fixes the incidents flowing 
from the relationship, and the parties cannqt 
change the law. Consequently, when the relation¬ 
ship of principal exists, the principal is charged 
with notice of those facts known to the agent within 
the scope of his authority, regardless of any stipu¬ 
lation to the contrary. 

Schuler v. Metropolitan Life Insurance Co v 

191 Mo. A. 52. 

United Zinc Corporation v. General Acci¬ 
dent Assurance Corporation , 144 Mo. A. 38(j. 

The facts in this case so closely parallel those in 
the case of Stipcich v. Metropolitan Life Insurance 
Company , 277 U. S. 311, that we shall take the libj- 
erty of stating the facts and cite from the opiniori 
of the Court in that case at some length. | 

In that case Anton Stipcich applied to the Metrof 
politan Life Insurance Company through Coblentzj, 
the Company's soliciting agent, for a policy of 
insurance upon his life. After the application and 
before the delivery of the policy, Stipcich consulted 

i 
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two physicians, who told him that an operation for 
the removal of a duodenal ulcer was necessary. 

Stipcich* died and the Company refused payment 
under the policy, whereupon suit was brought by 
the beneficiary. 

At the trial the plaintiff offered evidence to the 
effect that Stipcich had communicated to the agent 
of the defendant who had solicited the policy, infor¬ 
mation about his condition. 

The proffered evidence was excluded, and at the 
conclusion of the whole case the Court directed a 
verdict for the defendant upon the ground that 
Stipcich was under a duty to inform the defendant 
of his knowledge of his ailment and that his com¬ 
munication thereof to the soliciting agent did not 
amount to notice to the Company. 

The United States Supreme Court held that, 
while it was the duty of the insured to disclose to 
the Company facts affecting the risk of which he 
was aware before the delivery of the policy, the 
agent represented the Company for the purpose 
of receiving this information and that the assured 
had discharged his duty in communicating the 
information to such agent; and reversed the action 
of the Court below. In that case there was an appli¬ 
cation attached to the policy which provided that 
no agent, medical examiner, or any other person 
should have power on behalf of the Company to 
make, modify or discharge any contract of insur¬ 
ance, or to bind the Company by making any prom- 


ises respecting any benefits under any policy issued 
thereunder. The Supreme Court said (p. 318): 


“The insured knew no other agent of de¬ 
fendant and dealt with Coblentz alone. So far 
as appears no other person or agency was des¬ 
ignated under the statute or held out by the 
defendant as representing it in connection 
with Stipcich’s application for insurance or 
the delivery of the policy or as the appropriate 
person or agency to receive information con¬ 
cerning either of them. The insured delivered 
the application and later paid to him the fifst 
premium, receiving in return the policy ancl a 
receipt executed by Coblentz in defendant’s 
name. In communicating to him the informa¬ 
tion as to his changed condition of health Stip- 
cich acted only in what must have appeared to 
him the most natural and obvious way to sup¬ 
plement the information already given in his 
written application. j 

“Defendant relies on the established rule, 
here expressed in part at least in the printed 


clause of the application, incorporated in the 


policy and printed in the margin, that the 
authority of a soliciting agent to receive tijie 
application and transmit it to the compapy 
and to deliver the policy when issued, does npt 
include power to vary the terms of the cop- 
tract, to waive conditions or to receive infor¬ 
mation sought by questions in the application 
other than that embodied in it. But Coblentp, 


when the insured communicated the informa¬ 


tion to him, did not purport to vary any tertn 
or waive any condition of the proposed insur¬ 
ance contract; he did not acquiesce in a varia¬ 
tion of the application; nor in connection witjh 
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the preparation of the written application 
did he receive any information not written into 
it. The insured merely communicated infor- 
mation, supplementing the application, to the 
designated agent of the company for the trans¬ 
action of business in the state, as the most nat¬ 
ural and appropriate channel of communica¬ 
tion to the company.” 

Stipcich v. Metropolitan Life Insurance Co., 
277 U.S. 311,318. 

It is true that the Stipcich case, in addition to the 
other point involved, involved the construction of 
an Oregon statute, but those portions of the opinion 
to which we have referred are not based upon any 
statute, but upon general principles of law laid 
down by the United States Supreme Court. 

The facts in this case are in fact stronger than 
in the Stipcich case, because in the instant case the 
assured was in good health at the time the policy 
was delivered, whereas in the Stipcich case the 
assured had knowledge of his illness prior to the 
delivery of the policy. When the premium was 
paid on May 2, the agent knew that the assured 
had had an operation performed upon him. Under 
the ruling of the Supreme Court in the Stipcich case 
the agent was the Company. 

The home office of the company was in New York, 
and it did not have any general agent in Washing¬ 
ton. It had a so-called agency here, in charge of 
an agency director, who did not represent the com¬ 
pany in regard to the issuance of policies, but whose 
duties were appointing, training and assisting 
salesmen (R. 45-46). There was also a cashier 


in the Washington agency whose duties consisted 
in the handling of the collection of premiums and 
general information on all detailed work (R. 5p). 
Both the agency director and the cashier wjsre 
accountable to the home office of the Company and 
to the district agency in Philadelphia; there was 
no general agency in Washington (R. 50). The 
Washington agency was simply an administrative 
device for the transmission of policies and the Col¬ 
lection of premiums. Taske was an agent of {he 
home office, and not a subagent of anyone connected 
with the Washington office. It therefore follojws 
that, so far as the Company was concerned in Its 
relations with insureds, Taske was the Company, 
and there was no one else in Washington of higher 
rank than Taske to whom material disclosures 
could have been made. 

We therefore respectfully submit that even As¬ 
suming that the policy did not take effect until the 
premium was paid, nevertheless when Taske, with 
full knowledge of all of the facts, accepted the pre¬ 
mium on this policy, his act was the act of the com¬ 
pany and was binding upon it. i 


See also Deming v. Prudential Insurance 

Co ., 190 Ill. App. 604. 

The fact that the check was not paid the firjst 
time it was presented is not material. Taske de¬ 
posited it in his personal account in the National 
Savings and Trust Company, and in normal course 
it was presented to the bank on which drawn on 
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May 3, upon which date there was a sufficient bal¬ 
ance to the drawer's credit with which the check 
could and should have been paid (R. 71). The 
reason assigned for the nonpayment of the check 
was that it was drawn against an uncollected check 
(R. 35), but this was not a valid or legal reason 
for dishonoring it. 

Dirnfeld v. United States Savings Bank , 37 
App. D. C. 11. 

Pavment bv check is payment. 

Taylor v. Merchants' Fire Insurance Co. of 
Baltimore , 9 How. 390, 402. 

Where a check is received in payment of a debt, 
the debt is discharged. 

Strong v. King , 35 Ill. 9. 

Kirkpatrick v. Puryear , 93 Tenn. 409. 

Blair v. Wilson , 69 Va. 165. 

CONCLUSION. 

The question of the payment of the first premium 
was not properly in the case because no issue as to 
the payment was made on the pleadings, and the 
defendant was estopped by its recital that the pre¬ 
mium had been paid before the delivery of the 
policy. 

The so-called application, and the defenses based 
thereon were improperly admitted into the case, 
because the so-called application was not an appli¬ 
cation for the policy in suit. 


I 
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The agent had authority to deliver the policy 
without prepayment of premium and to extehd 
credit therefor. j 

If the policy did not become effective upon its 
delivery, it became effective upon payment of the 
premium to the agent with knowledge of tjie 
circumstances. 

The judgment of the Court below’ should be re¬ 
versed and the cause remanded for a new trial. 

Respectfully submitted, 

Morris Simon, 

Lawrence Koenigsberger, 
Eugene Young, j 

William H. Collins, j 

Louis E. Spiegler, j 

Attorneys for Appellant, j 
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BRIEF FOR APPELLEE. 


Statement of the Case. 

This action at law was instituted in the Supreme Court 
of the District of Columbia by Marim Silverman, a^ bene¬ 
ficiary, to recover from the New York Life Insurance Com¬ 
pany the sum of $5,000 under a policy of insurance pn the 
life of plaintiff’s husband, Isaac Silverman, who died on 
May 3rd, 1932. j 

Upon all of the evidence, the Trial Judge granted de¬ 
fendant’s motion for a directed verdict on the ground 
that the policy ivas never in force because the Insured 
agreed in his application that the policy should not take 
effect until delivery of the policy and payment the 
first premium ivhile the Insured teas in good healt\fi and 
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no attempt was made to pay the first premium until 
May 2nd, 1932, tvhen Insured was at the point of death in a 
hospital, following* a serious operation performed on him 
several days previously. 

From the judgment entered on the verdict, plaintiff per¬ 
fected this appeal. 

Pleadings. 


Declaration. 

Plaintiff's declaration alleged that on April 21st, 1932, 
defendant executed a policy of insurance to take effect 
March 31st, 1932, in consideration of the payment of 
$192.30 to defendant, receipt whereof was acknowledged, 
and the payment of a like sum on March 31st of eacli year 
thereafter; that defendant thereby promised, upon due 
proof of the death of Isaac Silverman, to pay his wife, 
Marim Silvermaln, the sum of $5,000; that Isaac Silver- 
man died on May 3rd, 1932, while the policy was in full 
force and effect; that plaintiff gave due proof of his death 
and completely complied with the provisions of the policy, 
but defendant refused to pay plaintiff the $5,000 (R. 2). 


Plea. 

In its plea, defendant admitted the execution of the 
policy; that Isaac Silverman died on May 3rd, 1932; that 
proof thereof was given to defendant, and that defendant 
refused to pay plaintiff the sum of $5,000, but denied that 
the policy was in full force and effect and denied eacli 
and all of the other allegations of the declaration. 

Complying with Law Rule 23 of the lower court requir¬ 
ing that every pleading shall set forth the true facts upon 
which the pleader relies, defendant then stated, in its 
plea, that on April 19, 1932, Isaac Silverman, hereinafter 
called the Insured, made written application for insurance 
and thereby agreed: 


“1. That the insurance hereby applied for six all not 
take effect unless and until the policy is delivered to 
and received by the applicant and the first premium 
thereon paid in full during his life time and then only 
if the applicant has not consulted or been treated by 
any physician since Iris medical examination” [Italics 
supplied), (R. 3), 

i 

that, as part of the application, Insured appeared |before 
defendant's medical examiner on April 19th and answered 
various questions as to his medical history and insur¬ 
ability, to the effect that he had not undergone any surgi¬ 
cal operation, had not been under treatment in any hos¬ 
pital, and had not consulted any physician within five 
years (R. 4). Defendant further alleged that acting upon 
tliis application, defendant issued the policy on April 
21, 1932, but on April 29, 1932, Insured underwent an 
abdominal operation and was confined in a hospitaj until 
he died on May 3rd, 1932; that the policy was received at 
defendant’s Washington Office on April 25, 1932^ and, 
on May 2, 1932, a soliciting agent of defendant, although 
having knowledge of Insured’s serious illness, handed 
said policy to Insured’s daughter, Jennie Cohen, or to 

her husband, Harrv Cohen; that on May 2nd, 193i said 

' *■' 7 — 7 | 7 

soliciting agent paid to defendant the amount of the first 
premium; that said attempted delivery of the policy and 
attempted payment of premium constituted a fraud upon 
defendant and did not constitute a valid and effective pay¬ 
ment of premium or delivery of the policy because, since 
the time of Insured’s medical examination, Insured had 
consulted and been treated by a physician (R. 5); that the 
representations as to his health made by Insured in his 
application were continuing representations; that the 
soliciting agent did not notify defendant of the chaifge in 
Insured’s health and defendant had no knowledge thereof; 
that in said application, Insured agreed that knowledge 
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of the soliciting agent did not constitute notice to or 
knowledge of the company; that on June 7, 1932, after 
learning above facts, defendant offered to return the 
premium, with interest, to plaintiff, but such offer was 
refused (R. 6) and the tender was renewed in the plea. 
Defendant, therefore, denied that it owed plaintiff the 
face of the policf, or any sum, except the amount of the 
premium, with interest (R. 7). 


Replications. 

In her first replication, plaintiff denied that the policy 
was delivered on May 2, 1932, to Insured's daughter, 
Jennie Cohen, or his son-in-law, Harry Cohen, and al¬ 
leged that the policy was delivered to Insured on April 
27, 1932, when he was in good health (R. 7). 

In her second replication, plaintiff alleged that the first 
premium was paid to an agent of defendant in accordance 
with the custom of said agent in regard to premiums on 
like policies, of which custom defendant had, or should 
have had, knowledge or notice (R. 9). This alleged cus¬ 
tom was described in a “statement” filed later to the 
effect that on many occasions the defendant’s solicitor 
delivered policies and became personally responsible to 
the defendant for either the policy or the first premium 
and, in such cases, defendant charged the solicitor with 
such premiums (R. 10). 

In her third replication, plaintiff alleged that the policy 
was dated April 21st, 1932, to take effect March 31st, 1932, 
and the policy acknowledged receipt of $192.30, which con¬ 
stituted the first premium and maintained the policy in 
force until March 31st, 1933 (R. 9). 

In her fourth replication, plaintiff denied that in any ap¬ 
plication, Insured made the agreements alleged in defen- 
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dant’s plea, but admitted that there was attached to the 
policy “an application for a certain other policy o|f insur¬ 
ance^ (R. 9). 

Plaintiff’s Evidence in Chief. 

The record contains much evidence that is wholly im¬ 
material to the issue herein. Omitting many detaijs, some 
of which will be discussed in the argument, plaintiff’s evi¬ 
dence in chief consisted of the policy itself (R. 15-{l7) and 
a photostatic copy of the application, the original of which 
was signed by Insured (R. 19-23). This copy of jthe ap¬ 
plication was offered by plaintiff with a reservation that 
while it was physically a part of the policy, “legally it has 
nothing to do with it” (R. 19). ! 

The application contained the clause quoted ajoove in 
defendant’s plea that the insurance “shall not takje effect 
unless and until the policy is delivered to and received by 
the applicant and the first premium thereon paid j in full 
during his lifetime, and then only if the applicant |ias not 
consulted or been treated by any physician since hiis medi¬ 
cal examination” (R. 20). | 

Marim Silverman, the plaintiff, testified that she was the 
widow of the Insured (R. 17) and her son, Jacob Silverman , 
testified that he was present in his father’s store, 343 13th 
Street S. E., on April 27, 1935, when defendant’s soliciting 
agent, Meyer Taske, delivered the policy to his father, the 
Insured, and also delivered a policy on the life of the wit¬ 
ness, Jacob Silverman; that his father’s policy wasj put in 
a tin box, which Taske furnished, and witness put the box 
in the safe at the store. j 

On cross-examination, Jacob Silverman testified j;hat no 
other person was present when Taske handed the policy to 
Insured on April 27th; that Taske had another policy for 
$3,000 with him and asked Insured whether he desired the 

2e ! 
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$3,000 or the $5,000, whereupon Insured answered imme¬ 
diately that he desired the $5,000 policy. In response to a 
question by counsel for defendant, Jacob Silverman testi¬ 
fied : 

“Neither my father nor I nor any one paid Mr. 
Taske anything on account of the premiums of this 
policy on April 27, the occasion which I just described, 
when the policy was delivered to my father ” (R. 19). 

Jacob Silverman further testified that he exhibited the 
policy that same night to his sister, Jennie Cohen, when 
she came down to their father’s house (R. 19). 

It was stipulated that due proof of the death of Isaac 
Silverman on May 3, 1932, had been submitted and that 
the application for the policy had been signed by Isaac 
Silverman (R. 23). 

Defendant’s Evidence. 

Meyer Taske, a soliciting agent of defendant, testified 
that he had knowli Isaac Silverman and his family about 
19 years; on April 19th, Silverman came to defendant’s 
office to obtain the surrender value of an old policy and 
Taske, having already solicited him for insurance, talked 
to him about taking more insurance, whereupon Silverman 
signed the application and Taske arranged for a medical 
examination that same evening (R. 24). Without any ob¬ 
jection from plaintiff’s counsel, defendant then offered in 
evidence its agency contract with Taske (R. 25-27) and its 
book of “Instructions to Agents” (R. 28-30). These “In¬ 
structions” contained the following provisions: 

“2. Unauthorized Acts.—Agents are not authorized 
to accept risks of any kind; to make, modify or dis¬ 
charge contracts; to extend the time for paying any 
premium; 
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“10. Notes are Not Accepted by the Coippany.— 
The Company will not accept a note in payment of the 
whole or any part of the first premium on ji policy. 
The Company will accept cash only in paym'ent of a 
first premium. If an agent takes notes, he d4es so at 
his own risk and must be personally responsible for 
same. Agents are instructed not to issue a coupon re¬ 
ceipt attached to an application in exchange fcjr a note 
or for anything except cash. 

“For the purpose of record only, agents j are re¬ 
quired to report the acceptance of notes taken jfor first 
premiums and to send such notes to the Branch Office 
for record. 

* * * * * * * 

“17. When a Policy must not be Delivered.—j- 

“(a) A policy must not be delivered if any change 
whatever has occurred in the health or occupation of 
the applicant, or if he has consulted or been treated 
by a physician since the date of his medical examina¬ 
tion. In such case the agent must at once return the 
policy to his Branch Office with full particulars and 
await, further instructions. The only exception to this 
rule is where the full amount of the first premium has 
been paid in cash at the time the application was made, 
and the applicant has signed the declaration at the 
foot of the application to that effect and received the 
receipt provided, and the policy has been issued for 
the amount and on the plan applied for without ad¬ 
vance in age or extra premium. 

****** I* 

! 

“(c) A policy must not be delivered until the first 
premium thereon is in the hands of the agent, i 

I 

i 

“19. When the Insurance Takes Effect.—The in¬ 
surance does not take effect until the policy i is de¬ 
livered to the applicant and the first premium $aid in 
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full during his lifetime, and then only if the applicant 
has not consulted or been treated by any physician 
since his medical examination. ” 

Defendant also offered in evidence a memorandum which 
Taske submitted to the Company requesting that an al¬ 
ternate policy for $5,000 be issued in addition to the $3,000 
policy originally requested (R. 31). 

Taske testified that Silverman did not at any time pay 
him the premium and counsel for plaintiff conceded that 
no premium was paid at the time of the application (R. 31). 

Taske further testified that he first received the policy 
from defendant Company on April 25th and it was ac¬ 
companied by a printed notice that “a policy must not be 
delivered if anv change whatever has occurred in the 
health or occupation of the applicant, or if he has consulted 
or been treated by a Phvsician since the date of his medical 
examination” (R. 32). 

Taske testified that on April 25-th he went to Silverman’s 
store and showed him the $5,000 policy, but not the $3,000 
policy; that he called again on April 27th and Silverman 
accepted a policy for his son Jacob, but gave no definite 
answer about his own policy for $5,000, whereupon Taske 
took the latter policy back to his office (R. 33). 

Taske testified that he heard nothing from Silverman 
between April 27th and May 2nd, but on the latter date, 
Silverman’s daughter, Mrs. Jennie Cohen, telephoned 
Taske to bring the policy to her at her store, 2224 II Street 
X. W., and she would pay for it; that her father had had 
an operation and was sick at the hospital, but was getting 
along very nicely (R. 33). Taske testified that he then 
gave the policy to Mrs. Cohen in exchange for Mr. Cohen’s 
check for $192.30, dated May 2, 1932, payable to the order 
of Mever Taske. The check was then offered in evidence. 
It was deposited in Taske’s account, but returned unpaid 
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because drawn against uncollected checks (R. 34). Several 
days later, after Insured’s death, Taske redepo^ited the 
check and it was paid. On May 2nd, Taske gavb to the 
Company his own personal check for $86.53, reprjesenting 
the net premium after deducting his commission (R. 35). 
laske’s check, dated May 2nd, 1932, was offered in evidence 
(R. 56). Taske did not tell any officer or agent of the 
Company about the transaction with Mrs. Cohen at any 
time prior to Silverman’s death (R. 36). 

On May 3rd, about noon, Taske took the Company’s 
check for $58.09, representing the cash surrender falue of 
the old policy, to Isaac Silverman at the hospital, but Sil¬ 
verman was too sick to talk about the matter and the check 
was left with a member of his family (R. 36). Isaac Silver- 
man died about 4 p. m. on May 3rd (R. 69). Taske testi¬ 
fied that, other than Harry Cohen’s check, he never col¬ 
lected any premium on the policy (R. 37). 

On cross-examination, Taske stated that he delivered 
Jacob Silverman’s policy on April 27th and ask^d him 
for a note for the premium, but did not get the note or a 
check for that premium until May 9th (R. 38-39). Taske 
also identified a statement made by him to the Company on 

May 12, 1932, to the effect that he had delivered th<j policy 
to Isaac Silverman on April 27th when it was understood 
that he would collect the premium from Harry Cofcien on 
Monday, May 2nd, and when he went to Cohen’s store on 
May 2nd, he obtained the check for $192.30 and was then told 
of Isaac Silverman’s illness, but some of those statements 
were not true (R. 39-40); that he delivered the pcjlicy to 
Mrs. Cohen on May 2nd, not April 27th (R, 42); that when 
he delivered the policy on May 2nd, he knew Insured was 
ill in a hospital (R. 43); that it -was not his custom to jleliver 
policies without collecting the premiums therefor (ft. 43); 
there was no such practice of leaving policies to be pjiid for 
at a later date (R. 44). Taske also admitted that hd wrote 
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a letter to the Company on May 5, 1932, that he had de¬ 
livered the policy to Silverman on April 27th with the un¬ 
derstanding- that Cohen would pay the premium on May 
2nd, when he received his first-of-the-month collections, but 
the truth was that the actual delivery of the policy was on 
May 2nd (R. 45). 

Earl D. Krewson, agency director of defendant’s Wash¬ 
ington office, testified that he had charge of training- 
agents; that agents were instructed personally and in the 
book of “Instructions to Agents”; that the Company did 
not permit a policy to be delivered unless the agent ob¬ 
tained cash, a note or an inspection receipt ; the instruc¬ 
tion was very definite that they must do that; in case of a 
note settlement, the agent had to record the note with the 
cashier’s office; that he had been agency director since 1912 
and could not recall a single case where a policy was deliv¬ 
ered without getting one of the three things required (R. 
46). 

On cross-examination, Krewson testified generally about 
the recording of notes, when notes were accepted for prem¬ 
iums (R. 46-50) and, on re-direct examination, that he had 
no authority to change any provision of a policy, applica¬ 
tion or printed rule of the Company (R. 50). On re-cross, 
Krewson testified that the agents were required to report 
whether they obtained cash, note or an inspection receipt 
(R. 51). On redirect, he further testified that he had no 
authority to change the provision in Taske’s contract that 
he should have no authority “to extend the time for paying 
any premium” (R. 52-53). 

Meyer Taslee, being recalled, testified that he was never 
charged by the Company with a premium unless he had 
collected it in some form, either in cash or by note (R. 
54); that he was required to explain what disposition he 
made of policies and if he did not have a policy in his pos¬ 
session, he must report whether there had been a cash set- 
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tlement, a note settlement, or whether it had been delivered 
for inspection only (R. 55). 

On re-cross examination, Taske testified that he | realized 
that he had done wrong and to right his position jwith the 
Company, he made a statement that he had delivered the 
policy on April 27th, but it was untrue (R. 55). 

George W. Rothlcopf, cashier of the defendant’s office 
in Washington, described fully the manner in winch the 
defendant’s records were kept (R. 57); that his {records 
showed that Taske signed a receipt for the commission, 
$105.77, on Isaac Silverman’s policy on May 3, 1932 (R. 
58); that Taske may have given in his check for j the net 
premium on the afternoon of May 2nd and it was shown on 
the cash sheet on May 3rd (R. 57); that an agenjt is not 
charged with any premium unless collected in cash or by 
note (R. 58). Rothkopf then described the manner in which 
the 4 ‘Instructions to Agents” were enforced (R. f)9) and 
explained the Company’s records relating to the policy in¬ 
volved herein (R. 60-62). “There is no practice kvhatso- 
ever in our office to permit agents to extend any kind of 
credit to policy holders or applicants for insurance other 
than is provided in these rules” (R. 63). Witness has 
never heard of a case where an agent has delivered a pol¬ 
icy without taking anything but an oral promise j to pay 
the agent, until he heard the testimonv about the Jacob 
Silverman policy; “we do not charge the agent \jith the 
premium; wc charge him with the policy ” for which he 
must account within thirty days (R. 64). Even if an agent 
delivered a policy and could not get it back, the agent would 
not be charged with the premium (R. 68-69). 

W. J. Hamilton produced Harry Cohen’s account with 
the Departmental Bank showing that his balance on May 
2nd was $136.41, but checks deposited on May 3rd brought 
the balance up to $281.59; that a check for $192.30 was 
charged against the account on May 7th, 1932 (R. 71). 
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Plaintiff's Rebuttal Evidence. 

Coleman B. Stein, secretary to Morris Simon, attorney 
for plaintiff, testified that Taske told Simon in witness’ 
presence on April 4, 1934, that he had frequently delivered 
policies without collecting the premiums; that lie had done 
so in the case of Jacob Silverman’s policy (R. 72). 

Jacob Silverman testified that he recalled that he gave 
Taske a note for the premium on his policy some time after 
his father’s death (R. 73). 

Jennie Cohen testified that she went to her father’s store 
on the night of April 27th and Jacob Silverman showed 
her his own policy and she then saw her father’s $5000 
policy in the tin box above described; that the policy was 
not delivered to her by Taske in her store (R. 73-74). 

On cross-examination, she testified that she saw her fath¬ 
er’s policy for the first time at his store on the night of 
Wednesday, April 27th, but identified her signature to a 
statement given to defendant’s counsel, dated June 24,1932, 
in which she said that Taske showed the policy to her in her 
own store on Wednesday morning about 10 o'clock; that 
as far as she could remember this statement was not true; 
that she first saw’ the policy when her brother showed it to 
her in the tin box (R. 74-75). 

On redirect, counsel for plaintiff called attention to the 
fact that Jennie Cohen’s statement also recited that her 
brother Jacob showed her the policy on Wednesday night 
(R. 75). 

It was then stipulated between counsel that there was 
no question about Insured’s health prior to April 28th 
when he was taken to the hospital for the operation, and 
it was stipulated that Harry Cohen, if present, would tes¬ 
tify that the policy was not delivered to him, or to his wife 
in his presence, but that he gave Taske a check on May 
2nd (R. 76). 


Lower Court’s Opinion. 


In granting defendant’s motion for a directed! verdict, 
Mr. Justice Luhring said: 

| 

“I take this situation as I find it, and assume the 
facts that I must here. 

“I assume, of course, that this policy was delivered 

3 Silver- 
t it, and 
the con- 


on the 27th dav of April, according to Jaco 

man’s testimony. Thai is what lie said abou 

* 

I think he testified that he was present during 
versation between Taske and Mr. Silvermap. where 
Taske extended credit if Harry Cohen would pay this 
premium, and left the policy there with the bookkeeper. 
Then nothing more was said or heard on it until Mr. 
Silverman was taken sick; in fact, until he was in the 
hospital on the second of May suffering from an 
operation. j 

“Now, he signed this application on the I9th day 
of April. Let us see just what that application says: 

“ ‘It is mutually agreed as follows: That the insur- 
ance hereby applied for shall not take effect unless and 
until the policy is delivered to and received by the 
applicant and the first premium thereon paid in full 
during his lifetime and then only if the applicant has 
not consulted or been treated by any physician since 
his medical examination.’ 

l 

I 

“Then I skip the second paragraph there and take 
the third: 

i 

! 

“ ‘That only the President, a Vice President, a Sec¬ 
ond Vice President, a Secretary, or the Treasurer of 
the company can make, modify, or discharge contracts 
or waive any of the company’s rights or requirements; 
that notice to or knowledge of the soliciting agent or 
the Medical Examiner is not notice to or knowledge 
of the company, and that neither one of them is author¬ 
ized to accept risks or to pass upon insurability.’ 
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“Now that is a proper condition to put in this ap¬ 
plication. The Supreme Court has held it is proper 
to restrict the authority of its agent. In other words, 
a general agent or special agent. It would be most 
unfortunate if an insurance company could not re¬ 
strict a fellow like Taske who may run wild and make 
contracts. They had a right to do that. The Supreme 
Court has held that. They have held that it is a con¬ 
dition precedent. (That is 231 IT. S. 543.) A condi¬ 
tion precedent simply means that the condition must 
be complied with before any contract takes effect. 
The doctrine of estoppel I do not think would especially 
apply unless the contract itself became effective. 


“This particular condition has been construed time 
and time again; time and time again. Now, Mr. Sil- 
verman took the policy under that agreement and 
signs it. He knew what was in that agreement, for the 
very simple reason of the case in 237 IT. S. G05, where 
the Court said; 


“ 'No rational theory of contract can be made that 
does not hold the assured to know the contents of the 
instrument to which he seeks to hold the other party.’ 

“Now, I am not dealing with the case of implied 
authoritv here. I am not dealing with a case of custom 
and usage. I am dealing with a contract, a solemn con¬ 
tract entered into by these parties, and Silverman 
knew the provisions of the contract as well as the New 
York Life Insurance knew the provisions of the con¬ 
tract. He had no right to accept what this agent said 
when the agent said 'I will give you credit.’ He knew 
the agent had no authority. He absolutely knew that, 
because the contract itself which he signed provided 
that the agent could not give that sort of authoritv. 
When this insurance was paid it was paid at a time 
when tills man had consulted a doctor, was in the 
hospital, in fact on his death bed. Silverman knew 
he could not possibly pay the premium; that no agent 
of the company could accept the premium under those 
circumstances. 

“I sustain the motion of the defendant.” 
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In addressing the jury, the Court further said: 

“Ladies and gentlemen of the jury: The defendant 
here has made a motion for a directed verdict, on the 
ground that under the evidence, admitting all] of it to 
be true, that the plaintiff is not entitled to collect on 
this insurance policy. I have accepted the viejw of the 
defendant, for the simple reason that the application 
for the policy, which was signed by Silvermap, had in 
it a provision, to which he agreed, that ‘the insurance 
hereby applied for shall not take effect unless and 
until the policy is delivered to and received by the ap¬ 
plicant and the first premium thereon paid in full dur¬ 
ing his lifetime, and then only if the applicant has not 
consulted or been treated by any physician since his 
medical examination. ’ 

“The evidence showed that this agent Taske handed 
the policy to Silverman in his store on the 27th day 
of April. He did not collect any premium at that time 
but, according to the testimony, agreed to extend 
credit to Silverman or permit his son-in-lawj pay it 
whenever he could. I have forgotten just whatjthe tes¬ 
timony was. But the arrangement was that the pre¬ 
mium would be paid later; paid by Harry Cohen, his 
son-in-law. Then on the 2nd day of May Harry Cohen 
gave a check for this premium, but at that time| Silver- 
man was in Providence Hospital, on his death bed. He 
died on the 3rd day of May. Under this agreement 
that he had approved in the application it was under¬ 
stood that the policy should not take effect uptil the 
premium was paid during his lifetime, and notj then if 
deceased had consulted a physician between the time 
of his medical examination, which was on the 10th day 
of April, and the date of the payment of the premium, 
which was on the 2nd of May. 

“So I therefore am holding that the policy newer did 
take effect. Your verdict will therefore be for the 
New York Life Insurance Company .’ 9 
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Chronological Summary. 


193: 

> 

April 

19. 

April 

21 . 

April 

25. 

April 

27. 

April 

27. 

April 

28. 

April 

29. 

May 

2 . 

Mav 

3. 


Application for Policy and Medical Examina¬ 
tion. 

Policy issued. 

Taske, defendant’s soliciting agent, showed In¬ 
sured the $5000 policy, but it was not accepted. 

Taske showed Insured both policies, but Insured 
did not accept either $3000 or $5000 policy, 
according to Taske. 

According to Jacob Silverman, Insured accepted 
$5000 policy and told Taske that Harry Cohen 
would pay the premium on May 2nd. 

Insured went to hospital. 

Abdominal operation upon Insured. 

Delivery of policy to Insured’s daughter, Jennie 
Cohen, according to Taske. Harry Cohen 
gave Taske check for premium. No attempt 
to pay premium prior to May 2nd. 

Insured died, 4 p. m. 


ARGUMENT. 


Although counsel for appellant assigned eight I alleged 
errors, the third, fourth, fifth and sixth assignments were 
not discussed in their brief. This reply, therefore,! will be 
directed to the first, second, seventh and eighth 
ments. 


as sign- 


Reply to First Assignment of Error. 

i 

i 

Lower Court did not err in admitting evidence as Ito date 


i 


OF THE ALLEGED PAYMENT OF PREMIUM. 

1 . Date of alleged payment of premium was put \ 
by pleadings. 


n issue 


1932, 


p con- 


Plaintiff’s declaration alleged that on April 21s 
the policy was executed by defendant’s officers “ 
sideration of the payment of” $192.30 to defendant, ‘’re¬ 
ceipt whereof was acknowledged” (R. 2). The 4 e ^ en( ^- 
ant’s plea admitted certain facts and denied all other 
allegations of the declaration (R. 3). Nowhere in tjie plea 
was there any admission that there was ever any valjd pay¬ 
ment of premium and the allegation that the policy was 
issued in consideration of the payment of the premium on 
or before April 21, 1932, was, therefore, expressly denied. 

Furthermore, the plea alleged that in his signed appli¬ 
cation, Insured agreed that the policy should not take effect 
unless and until the first premium thereon was paid in full. 
The plea then alleged that, acting upon this application, 
defendant issued its policy, whereby in consideration of 
an annual premium of $192.30 “to be paid ” to defendant, 
defendant agreed to pay $5000 upon receipt of duq proof 
of the death of Insured. 

The plea then alleged the details showing that tl^e con¬ 
dition precedent in the application, requiring paynient of 
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the first premium while Insured was in good health, had 
not been fulfilled in that, after the operation upon Insured, 
an attempt was made on May 2nd by the soliciting agent, 
Taske, to pay the premium, but the plea alleged that such 
attempted payment was not a valid payment and consti¬ 
tuted a fraud on defendant (R. 5-6). The evidence that 
Insured’s son-in-law, Harry Cohen, gave Taske a check for 
$192.30 on May 2nd, was plainly admissible to show the 
circumstances surrounding the alleged fraud and Taske’s 
attempted payment on the same date. After reciting 
details, a general denial was again made near the end of 
the plea in the following language: “Under said circum¬ 
stances, defendant denies that payment of said premium 
was ever made to or accepted by defendant” (R. 6). 

A clear issue was, therefore, raised by the pleadings 
concerning the alleged payment of premium, and the sur¬ 
rounding circumstances. Plaintiff knew all about the giv- 
ing of the check bv her son-in-law and was fullv advised 

' -S % % 

as to the nature of the defense. She was in no way sur¬ 
prised by the testimony, of which she now complains by 
raising this very technical objection to the proof relating 
to the check given by Harry Cohen on May 2nd. 

In fact, counsel for the plaintiff, at the close of all of the 
evidence, made the following concession: 

“And thereupon counsel for the plaintiff con¬ 
ceded that the said Harry Cohen, if present, would 
testify that he gave a check to Taske on May 2nd, but 
counsel for plaintiff did not concede that such testimony 
would be material” (R. 76). 

The only objection, therefore, to the testimony was as to 
its materiality . Its materiality as part of and one of the 
circumstances surrounding the attempted fraud is clear. 

2. Defendant was not estopped to deny that it had 
received the premium before delivering the policy. 
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Counsel for appellant must concede that no attejmpt was 
ever made by anyone to pay the premium prior to Jlay 2nd, 
the day before Insured died. Taske testified that, other 
than Cohen’s check of May 2nd, he never collected any 
premium on the policy (R. 37). In the Court below[ counsel 
for plaintiff admitted that no premium was paid at the time 
of the application on April 19tli (R. 31). Jacob Sijlverman 

j 

testified that no premium was paid at the timcj of the 
alleged delivery of the policy on April 27th (R. [19). 

Counsel for appellant, however, contend that the Insur¬ 
ance Company should not have been permitted tjo prove 
these true facts, which established beyond dispute jthat the 

premium was never paid by anyone prior to May 2jid. 

This astonishing contention is based solely ujpon the 

statement in the policy itself to the effect that the Contract 
was made “in consideration of the application therefor 
and of the payment in advance of the sum of $192.30, the 
receipt of which is hereby acknowledged, constituting the 
first premium.” 

Appellant’s counsel concedes the ordinary rule! that a 
recital of the payment of money is only prima facie evidence 
of payment and can be rebutted, so that it is unnecessary 
to cite authority in support of the ordinary rule. It is 
urged, however, that this case comes within an exception; 
that where a party recites payment of money as an admis¬ 
sion for the purpose of bringing a contract into b^ing, he 
is estopped to deny that payment has been made. 

In support of this alleged exception, appellant’s counsel 
cite several State cases, but only one Federal case, gamely, 
Mutual Reserve Life Ins. Co. v. Ileidel, 161 Fed. 53^, which 
has never been approved by any subsequent Federal case, 
so far as disclosed by Shepard’s Citations, and, t|ie fact 
that it is wholly inapplicable to the situation in the present 
case, may be demonstrated by the following language used 
in a much more recent Federal decision: ! 
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“The complaint appears to have been drafted upon 
the theory that it alleged facts constituting an estop¬ 
pel ; and it is claimed by the appellant that because of 
the delivery of the policy the defendant estopped itself 
from denying the payment of the first premium. The 
plaintiff’s claim of estoppel, so far as the decisions of 
the Federal courts lend it support, rests upon Mutual 
Reserve Life Ins. Co. v. Heidel, 161 Fed. 535. 


“There is, however, nothing in the Ileidel Case to 
show that the policy was delivered by an a-fjrnt. Ap¬ 
parently the com pa ny itself sent the policy to the in¬ 
sured, and the company itself accepted from him a first 
bimonthly premium in lieu of the full annual premium 
due upon the delivery of the policy. The arrangement 
is not shown to have been made by an agent, and, if not, 
it must have been made directly with the company. 

• ###** * 


“The facts of that case are so different from the 
facts in this, in which the policy was not delivered by 
the company, but by an agent in violation of his instruc¬ 
tions, that we are unable to see that it affords an au¬ 
thority applicable to the facts of the case before us.” 
MacKelvie v. Mutual Benefit Life Ins. Co., 287 Fed. 
660, 665, certiorari denied 262 U. S. 747. 

See also 

Jackson v. New York Life Insurance Co., 7 Fed. 
(2d) 31. 

In the MacKelvie Case, just quoted, the Court, reviewing 
the authorities, further said: 


“The question which these facts present is one of 
general jurisprudence and the decision of no state 
court can be regarded as controlling. * * * 

“The law is settled in this court that, when a life 
insurance policy contains, as this one did, the pro- 
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vision that it ‘will not take effect, unless the hjrst pre¬ 
mium or agreed installment thereof shall be |actually 
paid during the lifetime of the insured,’ ‘the provision 
means exactly what it says and ivill be enforced. And 
if the policy contains, as this one did, the express pro¬ 
vision that ‘agents are not authorized to make, alter or 
discharge contracts,’ the waiver relied on must be one 
by the company itself, and no attempted waiver by an 
agent will be treated as its equivalent. * * * i 


“We are satisfied that, upon the authoritjies and 
upon principle, the doctrine of estoppel is wholly in¬ 
applicable to the facts of this case. The basis of es¬ 
toppel, and of waiver, is that the party estopped has 
done some act or made some representation to the 
party alleging the estoppel which led the latter to be¬ 
lieve and act on the belief in the existence of certain 
facts, under circumstances making it contrary to jus¬ 
tice and good faith to permit the party who did the act 
or made the representations to controvert afterwards 
their truth. In this case the defendant insurance com¬ 
pany has done no act and made no representations 
which misled MacKelvie in any particular. It I did not 
lead him to believe, and act on the belief, thdt it in¬ 
tended the policy to be in force, notwithstanding the 
explicit provision in the policy that it was notjto take 
effect until the first premium was actually ps(id, and 
an equally explicit provision that its agents were not 
authorized to make, alter, or discharge contracts, and 
the explicit notice in the premium receipt that agents 
are forbidden to receive for cash due anything but 
cash, or to make, alter, or discharge contracts, effec¬ 
tually prevented the fact that the receipt reached the 
hands of the deceased from estopping the company.” 

MacKelvie v. Mutual Benefit Life Ins. (£o., 287 
Fed. 660, 663, 667. | 

The State cases cited by appellant’s counsel concede that 
an insurance company is not estopped from proving non- 



payment of premium where there was fraud and, in the 
present case, defendant’s agent, Taske, admitted that he 
had “done wrong” (R. 55) and the evidence fully sup¬ 
ported the allegation in the plea that the attempted pay¬ 
ment of premium on May 2nd constituted a fraud upon the 
defendant. 


The undisputed evidence shows that agents were permit¬ 
ted by the Company to deliver policies “for inspection,” 
although such practice was discouraged and was permitted 
only when “inspection receipts” were obtained (R. 30). 
In such a case, appellant must concede that the recital in 
the policy acknowledging receipt of the premium could be 
rebutted. 

American Ins. Union v. Lowry, 62 Fed. (2d) 209. 


“Possession of policies by insured or his beneficiary, 
and recitals therein of payment of first premium are 
prima facie evidence only of delivery of the policies 
and payment of the premium, and may be rebutted.” 


Syllabus, Bostick v. New York Life Ins. Co., 
^284 Fed. 256. 


Conceding, for the sake of the argument only, that the 

policy was delivered by Taske to Insured on April 27th, it 

was a conditional delivery which did not become effective 

•> 

unless and until the premium was paid while Insured was 
in good health and the defendant was entitled to offer evi¬ 
dence to show that possession of the policy by Insured did 
not establish an absolute delivery or payment of premium. 

Thus, in a leading case which arose in the District of 
Columbia, the Supreme Court said: 

“If an instrument containing an absolute promise 
to pay may be conditionally delivered, it is difficult to 
perceive any good reason why an instrument containing 
a promise to pay upon a contingency may not likewise 


be conditionally delivered. If the failure of tjhe con¬ 
dition in the one case prevents the instrument from 
becoming definitely operative, why not in the either l 

*****••*.' j* 

• ' 

“The argument is that because the policies contained 

various stipulations restricting the power of thb agent, 
it is incompetent to prove that the contract nevbr came 
into operative force by a final unconditional delivery. 
But these stipulations apply only to a contract which 
has become executed and do not apply where {lie con¬ 
tract has not been completed by an absolute delivery of 
the instrument. No instrument could be more absolute 
than a promissory note, yet it is clear from the!author¬ 
ities that parol evidence is admissible to explain its 
possession by the payee, and show that that possession 
was not the result of a final delivery, but onlv of one 
upon condition and also that the condition failed. Po- 
session cannot be conclusive upon the question of de¬ 
livery. Otherwise, a possession wrongfully, <^ven fe¬ 
loniously, obtained would bind a party to a contract 
when, perchance, much remained to be done before the 
maker was ready to assume the obligations of the con¬ 
tract.” 

i 

Hartford Fire Ins. Co. v. Wilson, 187 Ili S. 467, 
474, 477. 

* i 

I 

Reply to Second Assignment of Error. 

The Court Did Not Err in Admitting the Application 
Which Was Offered in Evidence by Plaintiff. 

Plaintiff first offered in evidence the policy without the 
photostatic copy of the application thereto attached (R. 17), 
but later “modified her previous tender of said policy by in¬ 
cluding the photostatic copy of the application ydtli the 
policy, with the reservation that she have a right to | contend 
that, while physically it is part of the policy, legally it has 
nothing to do with it” (R. 19). Plaintiff’s reason for offer- 
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ing the application in evidence in tins unusual manner is 
not disclosed, unless she wished to take advantage of any¬ 
thing in the application in her favor, but repudiate any pro¬ 
visions which she might consider disadvantageous on the 
ground that it did not comply with Title 5, Section 1S3, 
D. C. Code, requiring delivery of a copy of the application 
with each policy issued, “in default of which no defense 
shall be allowed to such policy on account of anything con¬ 
tained in, or omitted from, such application.” 

In the present case, in the original application signed by 
him on April 19th (R. 23), Isaac Silverman applied for an 
ordinary life policy in the sum of $3,000 and such applica¬ 
tion contained the following provision: “That by receiving 
and accepting said policy, any additions or amendments 
hereto which the Company may make and refer to in Ques¬ 
tion 10 above entitled ‘Additions or Amendments’ are here¬ 


by ratified.” (R. 21). 

In forwarding the application to the New York office of 
the Insurance Company, Taske made a written request for 
the issuance of an “additional” policy for $5,000 on the 
same plan (R. 31). 

Thereupon, following Question 10 on the original applica¬ 
tion, the Company had inserted the words “Additional pol¬ 
icy $5,000 written on the ordinary life plan” (I\. 25) and 
issued and sent to its Washington office a $5,000 policy, at¬ 
taching thereto a photostatic copy of the application, as 
thus amended. At the same time, the Company sent a $3000 
policy to its Washington office. 

Taske testified that on April 25th and again on April 
27th, he tried to persuade Silverman to take the $5,000 in¬ 
stead of the $3,000 policy, but Silverman would give no 
definite answer (R. 33). Finally, according to Taske’s tes¬ 
timony, Insured’s daughter, Jennie Cohen, on May 2nd, re¬ 
quested and obtained possession of the $5,000 policy (R. 
33-34). 


According to plaintiff’s witness, Jacob Silverman, the 
only person present at the time of the alleged delivery on 
April 27th, 44 Mr. Taske had another policy of $3i000 with 
him on that day, and asked my father in my jpresence 
whether he desired the $3,000 or the $5,000 policy! and my 
father immediately answered ‘$5,000’ ”(R. 18). Recording 
to Jacob Silverman, the $5,000 policy was then delivered 
to and accepted by Insured. 

According to plaintiff’s testimony, Insured having exer¬ 
cised this election and having accepted the $5,000 policy, 
with the application, ns amended, attached; plaintiff having 


based her present action on the $5,000 policy ainjl having 
offered the application in evidence, she is estopped from 
claiming that the photostatic copy of the application phys¬ 
ically attached to the $5,000 policy is an application for 
another policy and not for the $5000 policy. 

Appellant’s brief (p. 16-18) contains a labored attempt 


to avoid the effect of the decision of this Court in North¬ 
western Mutual Life Ins. Co. v. Gott, 62 App. D. C. 379. Of 
course, the facts in the Gott case are not absolutely identi¬ 
cal, but the legal question there decided is controlling here. 
On January 28, 1927, Sidney West applied for a policy for 
$20,000 in favor of his wife. In connection therewith he 
submitted to a medical examination as part of his [applica¬ 
tion. About ten days later, February 7, 1927, hej applied 
for another policy for $25,000 in favor of his partner, Gott, 
and signed a statement that he had not been sick since his 
last medical examination on January 28th. Both policies 
were issued and delivered to West, but the Gott policy had 
attached to it a copy of the medical examination (made in 
connection with the earlier policy issued in favor of the 
wife. This Court very properly held that the medical exam¬ 
ination and the statements made by West in connection 
therewith, were adopted as part, of the application] for the 
second policy , further saying: 
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“Moreover, i the medical report accompanying the 
former application, including the questions and 
answers concerning West’s physical history and state 
of health, and the certificate just mentioned were at¬ 
tached to the 1 present policy, and were referred to 
therein as part of the contract of insurance. The pol¬ 
icy, inclusive of the attached papers, was delivered to 
West and accepted by him as the contract of insurance 
entered into by the parties at the time, and Gott ac¬ 
cepted the policy subject to the same terms and condi¬ 
tions as obtained prior to the substitution. It is to be 
presumed that both West and Gott fully understood the 
terms of the policy and intended to be bound by them. 

“We think, therefore, that the representations in 
question became a part of the second policy, and ac¬ 
cordingly satisfied the statutory requirement that the 
company 4 shall deliver with each policy issued by it a 
copy of the application made by the insured so that the 
whole contract may appear in said application and pol¬ 
icy’.” 

Assuming without admitting that the policy was de¬ 
livered on April 27th, as claimed by appellant, its retention 
by Insured, with application attached, was an approval of 
the application in the form in which it was attached to the 
policy. 

DeRoy v. New York Life Ins. Co., 52 Fed. (2d) 894, S96. 
New York Life Ins. Co. v. Fletcher, 117 U. S. 519. 


Furthermore, in the present case, the Insurance Com¬ 
pany has a complete defense without relying upop. any of 
the provisions of the application. The undisputed evidence 
shows that Taske had no authority to deliver the policy so 
as to make it a binding contract unless he collected the pre¬ 
mium in cash or by note while Insured was in goo^L health 
(R. 28-30). The undisputed evidence shows tha| he did 
not collect the premium in any form while Insure^ was in 
good health. After Insured became ill, no premiunk having 
been paid, Taske had no authority whatever to dejiver the 
policy. As shown by the cases hereinafter cited, tjhe Com¬ 
pany was entirely within its rights in thus restricting the 
authority given to its agents. 

In Washington Fidelity National Ins. Co. v. Buiiton, 287 
U. S. 97, which arose in the District of Columbia, noj copy of 
an application was attached to the policy, but the Supreme 
Court held that the Company could still defend on the 
ground that the insured was not in good health when the 
policy was issued, as such defense was based on a provision 
in the policy itself and had no relation to any application. 

Reply to Seventh and Eighth Assignments of ifrror. 

The Court Did Not Err in Directing a Verdict and 
Entering Judgment for the Defendant. | 

1. The Agent did not have authority to deliver the Policy as 

an Effective. Contract without Prepayment of Premium . 

In view of the undisputed and conclusive evidence to the 
contrary, it is difficult to understand upon what basjs coun¬ 
sel for appellant contend that Taske had authority to de¬ 
liver the policy as a binding contract without prepayment 
of premium, either in cash or by note. 

That Taske had no such authority is shown by tlje testh 
mony of Taske (R. 39); of Krewson, agency director of de- 
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fendant’s Washington office (R. 46); of Rothkopf, cashier 
of defendant's Washington office (R. 64); by defendant’s 
])rinted ‘‘Instructions to Agents” (R. 28-30), which 
were incorporated in Taske's contract of employment (R. 
26) and by the application which formed part of the policy 
(R. 20). As stated by Krewson, “the requirements before 
he (agent) gives the policy to an applicant are that he must 
get either cash, a note or an inspection receipt; the company 
does not permit h policy to be delivered to an applicant 
unless the agent gets one of these three things. The in- 
struction was very definite that they must do that” (R. 46). 
The printed “Instructions,” received in evidence without 
objection, distinctly stated: “A policy must not be delivered 
until the first premium thereon is in the hands of the agent" 
(R. 30). The only exception related to the delivery of a 
policy “for inspection,” in which event it did not become a 
binding contract, or delivery where the premium was paid 
at the time of the application (R. 30). The Instructions 
also provided that the policy should not take effect until the 
first premium was paid in full (R. 30) and the application, 
signed by Insured, contained a similar provision (R. 20). 

There is no evidence whatever tending to show that Taske 
had any authority to deliver policies without obtaining pre¬ 
payment of premium in some form. Taske’s contract of 
employment, the Instructions to Agents and the application 
attached to the policy involved herein all provided that no 
one, except certain specified officers, could modify any pro¬ 
visions of the contract or waive any of the Company’s 
rights (R. 21, 26, 28). 

Counsel for appellant contend that the provision in the 
Instructions requiring prepayment of premium is con¬ 
tradicted by the provision permitting the agent to accept 
notes. There is no such contradiction. The Instructions 
do not require payment in cash, but require payment in 
cash or notes, before the policy is delivered. 


Unless the premium was paid as stipulated in thb policy, 
there was no consideration moving to the Company for the 
contract of insurance. 

2. Agent was not char {fed with premium and he \ had no 

authority io extend credit to Insured. 

Appellant’s second point under the Seventh an4 Eighth 
Assignments of Error, (p. 20 of appellant’s brief) 'assumes 
that Taske was charged with the premiums on | policies 
turned over to him for delivery and that he had 
power to extend credit for payment of premiums, but 
neither of these assumptions is supported by any evidence 
in the record. 

Many questions concerning defendant’s bookkeeping 
methods were asked Rothkopf, cashier of defendant’s 
Washington office, and he explained very clearly that when 
a policy was turned over to an agent, the agent jwas re¬ 
quired to account for the policy, but lie was not ^barged 
with the premium. “He (agent) is not charged with any 
premium which he has not collected either in the form of 
cash or a note. The company simply holds him account¬ 
able for the policy” (R. 58, 64). Taske also testified “I 
was never charged by the company for a premium which I 
had not collected in some form, either in cash or by note” 
(B. 54). The only account which Taske had with the Com¬ 
pany was a ledger account in which he was credited with 
commissions on renewals collected by the Company (R. 62- 
Go). When Taske collected a premium and owed tl|e Com¬ 
pany the net amount thereof, the Company held thd credits 
due him for renewal commissions as an offset against his 
indebtedness to the Company (R. 67), but Taske wa[s never 
charged with a premium which he had not collected (R. 
58, 68). 

There is no evidence that Taske had any authority to 
extend credit by delivering policies upon an oral premise of 
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the insured to pay the premium at a later date. Taske’s 
contract of employment provided that he had no authority 
“to extend the time for paying any premium” (R. 26); 
the “Instructions” provided that agents were not author¬ 
ized “to extend the time for paying any premium” (R. 28). 
Krewson testified that Taske was not authorized to ex¬ 
tend credit (R. 52) and Rotlikopf testified that there was 
no practice permitting agents to extend credit for pay¬ 
ment of premiums (R. 63). 

Appellant attempted to show that in the single case of 
the policy delivered to Jacob Silverman, Taske delivered 
the policy on April 27th and did not obtain a note until 
several davs later. j Taske admitted that lie delivered Jacob 
Silverman’s policy on April 27th without collecting the 
premium then, but 1 claimed that Jacob Silverman was not 
insured until the premium was paid (R. 38) that is, until 
he obtained a note from Jacob Silverman a few days later 
(R. 54). There is no evidence that the Company knew of 
this isolated violation of its rules. Krewson testified that 
during his 20 year's as agency director, he could not recall 
a single case of this kind and it certainly was not a custom 
or practice of his office to permit violations of the rules 
(R. 46). Rothkopf, the cashier, testified that he never 
heard of any such a violation until he heard the testimonv 
about the Jacob Silverman policy (R. 64). 

Even in cases where several violations of the Company’s 
rules by agents arb shown, such evidence does not create a 
custom binding on the Company, nor does it establish a 
waiver of the rules. 

Shortsleeves v. Capital Traction Co., 28 App. D. C. 

365; 

Insurance Co. v. Horton, 157 Va. 114; 

Mutual Life Ins. Co. v. Girard Life Ins. Co., 100 Pa. 

St. 172. 
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In support of the claim that where an insurance policy 
is delivered without requiring payment of premiunji, there 
is a presumption that a credit was intended, couiisel for 
appellant cited Miller v. Brooklyn Life Ins. Co., 7!} U. S. 
285, but that was a case involving the authority given to 
general agents of an insurance company. Obviously, it 
does not apply to an agent of Taske’s limited authority. 

In any event, the alleged oral extension of credit does 
not constitute payment of the premium. Payment, in cash 
or by note, is a condition precedent to the authority of the 
agent to make an effective delivery of the policy. | 

./Etna Life Ins. Co. v. Johnson, 13 Fed. (2d) 82|4; 

Dodd v. FFtna Life Ins. Co., 35 Fed. (2d) 673; 

Inter-Southern Life Ins. Co. v. McElroy, 38 Fbd. (2) 


oo ( . 


There was, therefore, no issue of fact for submission to 
the jury to decide whether Taske had authority to lextend 
the time for payment of the first premium by accepting 
an oral promise that the premium would be paid by In¬ 
sured’s son-in-law^ several days later, because all of tjhe evi¬ 
dence shows that Taske had no such authority and there 

i 

was no evidence that the Company permitted or had any 
knowledge of any such violation of its rules in that re¬ 


gard. 


Until delivery was made in the manner and under the 
conditions set forth in the policy, no contract arose. As the 
late Mr. Justice Holmes said in his “Common Law” (p. 
315): 




“If a condition is attached to a contract comipg into 
, .being, there is vet no contract.” 

or not the transactions between the parties con¬ 
stituted the making of a contract, is a question of law for 
the Court. 


3. Policy did not become effective on May 2nd when Cohen 
gave his check to Taske and Taske paid the Company the 
net amount of the premium, after he knew of Insured 9 s 
illness. 

Finally, counsel for appellant make a most astounding 
claim that even if the policy did not become effective at 
the time of the alleged delivery on April 27th, nevertheless 
it became effective on May 2nd, when Cohen gave his check 
for the amount of the premium and Taske paid the Com¬ 
pany the net premium after he knew of Insured’s serious 
illness. 

To support this claim, appellant’s counsel make the as¬ 
sertion that Taske was not a mere soliciting agent, but 
the record shows that his powers did not extend beyond 
those of a soliciting agent within the purview of the pro¬ 
vision in the application that notice to or knowledge of 
the soliciting ageiit is not notice to or knowledge of the 
Company (R. 21). 

Appellant’s counsel, in their brief, quote extensively 
from the case of Stipcich v. Metropolitan Insurance Com¬ 
pany, 277 IT. S. oil, where Stipcich, after applying for 
insurance and before delivery of the policy and payment 
of the first premium, suffered a recurrence of a duodenal 
ulcer, which later caused his death. Plaintiff, as benefi¬ 
ciary under the policy, offered to prove that, between the 
date of the application and the delivery of the policy, Stip¬ 
cich had consulted two physicians, who advised an opera¬ 
tion, and Stipcich communicated this information to Co- 
blentz, the agent who solicited the policy. In fact, the visit 
by the second doctor was made at Coblentz’ request to 
confirm the diagnosis that an operation would be necessary. 
The Supreme Court held that in view of an Oregon statute, 
quoted below, this evidence should not have been excluded. 

The real question involved in the Stipcich Case, as will 
appear from an examination of the record and briefs filed 


therein, was whether or not Coblentz was, in effect, changed 
from a soliciting agent to a general agent by the provisions 
of the Oregon statute reading: 

“Any person who shall solicit and procurej an ap¬ 
plication for life insurance shall, in all matters Relating 
to such application for insurance and the policy issued 
in consequence thereof, be regarded as the agent of 
the company issuing the policy and not the agent of 
the insured, and all provisions in the application and 
policy to the contrary are void and of no effedt what¬ 
ever. ’ ’ 

No such statute is involved in the present case. There 
is no testimony that Taske was a statutory age^tt with 
the powers with which Coblentz was endowed by tljie stat¬ 
ute, and there was no proof that Insured lacked opportunity 
to deal with any representative of the Company, other than 
Taske. On the contrary, the evidence here shows that In¬ 
sured knew all about the Company’s branch office in Wash¬ 
ington, which was in charge of Krewson and Rothko pf, and 
had called there to obtain the cash surrender value of an old 
policy (R. 24). 

The report of the Stipcich case does not reveal any 
evidence of bad faith on the part of the agent Cdblentz, 
who decided to deliver the policy and to disregard the 
opinion of two physicians that an operation would bej neces¬ 
sary. Here, after an operation and after Taske knekv that 
Insured was likely to die, he attempted to protect the “good 
friend,” (R. 40), whom he had known for 19 years (fe. 24), 
and attempted to commit a fraud on the Company. [Taske 
admitted that he “did wrong” as far as the Company was 

i 

concerned (R. 55) and made false statements to thd Com¬ 
pany in an effort to uphold the validity of the policy 
(R. 40). 
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The Stipcieh Case is really an authority in favor of ap¬ 
pellee. In that case, commenting on the duty of the in¬ 
sured under such circumstances, the Supreme Court said: 

“Insurance policies are traditionally contracts 
uberinue fidei and a failure by the insured to disclose 
conditions affecting the risk, of which he is aware, 
makes the contract voidable at the insurer’s option. 


“Even the most unsophisticated person must know 
that in answering the questionnaire and submitting it 
to the insurer, he is furnishing the data on the basis 
of which the company will decide whether, by issuing 
a policy, it wishes to insure him. If, while the com¬ 
pany deliberates, he discovers facts which make por¬ 
tions of his application no longer true, the most elemen¬ 
tary spirit of fair dealing would seem to require him 
to make a full disclosure. If he fails to do so, the com¬ 
pany may, despite its acceptance of the application, 
decline to issue a policy (citing cases), or if a policy 
has been issued, it has a valid defense to a suit 
upon it,” 

Stipcieh v. Metropolitan Life Ins. Co., 277 U. S. 

311, 316-317. 

Appellee Had a Right to Restrict Its Agent’s Authority. 

Where no statute, such as the Oregon statute in the 
Stipcieh Case, is involved, the Federal Courts have held 
repeatedly that an Insurance Company has a right to limit 
its agents’ authority and to provide that knowledge of the 
soliciting agent concerning matters material to the risk, 
shall not be imputed to the Company. 

New York Life Ins. Co. v. Fletcher, 117 U. S. 519; 
Northern Assur. Co. v. Grand View Building Asso., 
183 TJ. S. 308; 

Aetna Life Ins. Co. v. Moore, 231 U. S. 543; 


Lumber Underwriters v. Rife, 237 U. S. 605; j 
Mutual Life Ins. Co. v. Hilton-Green, 241 U. 613; 
Jensen v. New York Life Ins. Co., 59 Fed. (2d) 957; 
New York Life Ins. Co. v. McCreary, 60 Fed. (2d) 
355. I 

i 

| 

In the leading case of Slocum v. New York Life fins. Co., 
228 U. S. 364, the policy contained a provision thjat only 
certain specified officers could modify the terms i of the 
contract or extend the time for paying premiums, Ibut the 
Company adopted a plan which authorized agentsj to ac¬ 
cept less than the full amount of a premium in casji if ac¬ 
companied by a 44 blue note” for the balance. Th<j 44 blue 
note” contained certain provisions, to which the insured 
was required to assent, and this method of adjusting pre¬ 
miums was known to insured. When a certain premium 
came due, insured’s wife paid part of the premium in cash 
and the agent gave her a “blue 11010 ” for the balance to 
be signed by insured, but he was ill and died withoijt sign- 
ins: the blue note. The decision of the Court is sumniarized 
in the svllabus as follows: 

4 4 Where a life insurance policy plainly provides for 
payment of the stipulated premium within a specified 
period of grace after the due day and as plainly ex¬ 
cludes any idea of partial payments distributbd be¬ 
tween the premium dates, the insured gains nothing 
by giving an agent a portion of the premium in the 
absence of authority given him by the company to 
accept it. | 


“One dealing with an agent knowing that lijis au¬ 
thority is limited and that his acts transcend the'limits 
cannot hold the principal. 

“Where there is a method for extending payment of 
premiums which is known to the insured, who also 
knows that the agent has no power to extend on any 
other terms, the insured takes nothing by an attempt to 
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extend in a different manner in which an element of 
substance in the prescribed method is omitted.” 

Slocum v. New York Life Ins. Co., 228 U. S. 364. 

As Mr. Justice Luhring tersely remarked in the course of 
his opinion in the present case: 

“It would be most unfortunate if an insurance com¬ 
pany could not restrict a fellow like Taske who may 
run wild and make contracts. They had a right to do 
that” (R. 77) 

referring to the case of Aetna Life Insurance Company v. 
Moore, 231 U. S. 543, in which several Supreme Court cases 
are cited in support of the well settled doctrine that in¬ 
surance companies may provide that only certain executive 
officers shall have a right to vary the terms of the policies 
or make any agreements binding on the company. 

The general rule imputing an agent’s knowledge to his 
principal is “intended to protect those who exercise good 
faith and not as a shield for unfair dealing.” It does not 
apply where the circumstances plainly indicate that the 
agent will not advise his principal. 

Mutual Life Insurance Co. v. Hilton-Green, 241 U. S. 

613, 623. 

Assuming, as appellant’s counsel do in the last point ap¬ 
pearing on pages 28-36 of their brief, that Taske’s version 
of the transaction on May 2nd is correct, it is perfectly 
clear that Mrs. Cbhen did not notify Taske in a very “tra- 
gic manner” of her father’s serious illness for the purpose 
of having him notify the Company so that it, with knowl¬ 
edge of the illness, could decide whether the policy should 
be delivered. Mrs. Cohen called up Taske for the sole 
purpose of getting possession of the policy and paying the 
premium in an effort to put the contract into effect. 
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Where an agent departs from his duty and acts) against 
his principal in attempt to defraud his principal, knowledge 
of the agent is not imputed to the principal. 

Lohmuller Co. v. Gamble, 154 Atl. 41 (Md. 1931); 
Cooper v. Gilbert, 40 Fed. (2d) 260; 

Ohio Ins. Co. v. Artesia State Bank, 39 Fed. (2d) 400. 

Cases Similar to Silverman Case. 

i 

i 

Without prolonging this brief by reviewing th|e many 
cases, in addition to those above cited, which sustain the 
action taken bv the lower Court, it seems sufficient! merelv 
to call attention to the following recent Federal decisions 
in which the facts were quite similar to those involved in 
the Silverman Case. 

In New York Life Ins. Co. v. Horton, 9 Fed. (2d) 320, 
the provisions of the application and policy appear to have 
been identical with those in the Silverman Case, Tjhe con- 
tract of employment of the soliciting agent, Iiines, and the 
instructions limiting his authority, were identical witjh those 
given Taske. Lucinda Ilorton applied for insurance on 
Januarv 5, 1923, and on Februarv 6th Hines received the 
policy from the Insurance Company, with a special instruc¬ 
tion, identical with that given to Taske, that he sliohld not 
deliver the policy it* the applicant had consulted a physician 
since the application. Iiines delivered the policy on Feb¬ 
ruary 8, when applicant was ill with influenza, and accepted 
the premium, there being a conflict as to whether Hines 
knew of her illness. Mrs. Ilorton died on Februaifv 12th 
and the Circuit Court of Appeals, after fully reviewing 
the facts and law, held that there could be no recoverv on 
the policy, saying: 

i 

i 

“Evidence without conflict showed that, whenj Hines 
surrendered the policy, a state of facts then Existed 
which deprived him of authority to deliver j it. A 
result of uncontroverted evidence showing that the 


instrument sued on never became effective by an 

authorized deliverv was that defendant was entitled 

•/ 

to an instruction to the jury to find in its favor.” 


Iri Aetna Life Ins. Co. v. Johnson, 13 Fed. (2d) 824, a 
general agent of the Company delivered a policy to an 
insured, who orally promised to pay the premium in a few 
days. Before the premium was paid the insured died. 
The policy and application required payment of the 
premium while insured was in good health and that no 
one, except executive officers, could waive the conditions 
of the contract. Note settlements for premiums were 
authorized and the bcneficiarv claimed that this gave the 
agent authority to extend credit orally for payment of the 
premium. The beneficiary also claimed that the Com¬ 
pany's method of doing business constituted a waiver of 
the requirement for payment of premium, but the Circuit 
Court of Appeals held that there could be no recovery on 
the policy. 


In Person v. Aetna Life Ins. Co., 32 Fed. (2d) 459, the 

application provided that the contract should not become 

effective unless the premium was paid during the good 

health of the insured. The policy was delivered and the 

premium was paid, but the Company thereafter learned 

that insured was suffering from tuberculosis at the time 

of such delivery and payment. The Company then tiled 

a bill in equity to 1 rescind the policy and obtained a decree 

in its favor. Such decree was affirmed bv the Circuit 

•/ 

Court of Appeals. 


In Dodd v. Aetna Life Ins. Co., 35 Fed. (2d) 673, a local 
agent, Herbert, delivered a policy to Dodd without collect¬ 
ing the first premium or taking a note therefor. Dodd 
placed the policy in a bank and thereafter, on the same 
dav, met his ddath. The bcneficiarv claimed that the 
agent, Herbert, had been charged with the premium and 
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had extended credit to insured, but the Circuit Court of 
Appeals held that, under the limited authority given to 
the agent, the payment of the first premium, in cabh or by 
note, was a condition precedent to the authority of the 
agent to make a good delivery of the policy, saying: 

i 

“It thus appears that payment of the first 
premium, either in cash or by note, was a Condition 
precedent to the authority of an agent to deliver a 
policy and make it effective, and similarly that 
agents were not charged with or responsiblej for the 
premium, except when notes were taken. The com¬ 
pany undoubtedly had the right to withhold from its 
agents any credit-giving authority; it also pad the 
right to grant such authority upon conditions. The 
granting of it upon the condition that notes were 
taken did not give an agent the right to accept an 
oral promise. The fact that Agent Herbert did so in 
certain cases does not affect the question. Th|ere was 
no showing that the company approved or knew of 
that practice/’ 

In Inter-Southern Life Ins. Co. v. McElroy, 38 Fed. (2d) 
557, the application contained a provision quite similar to 
that involved in the present case requiring paymen^ of the 
first premium while applicant was in good health- Ap¬ 
plicant made an agreement with Huxtable, soliciting agent, 
whereby Huxtable agreed to pay the first premium and 
reimburse himself bv the insured furnishing Hluxtable 
with oil and gasoline from insured’s filling statio^i. The 
policy was delivered, and a few days later, insured shot 
himself accidentally and died. Huxtable had not paid the 
premium and the company did not learn of above arrange¬ 
ment until after insured’s death. The Circuit Court of 
Appeals held that the payment of premium was a condition 
precedent to the policy becoming effective and there could 
be no recovery. 
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In Jensen v. Xew York Life Ins. Co., 59 Fed. (2d) 957, 
the provisions of the application, policy and ‘‘Instructions 
to Agents’’ were blent iced with those involved ill the case 
at bar. The l'act^ are set forth in an earlier decision in 
50 Fed. (2d) 512, to the effect that two days after Jensen's 
medical examination, he was scored by a bull. Tucker, the 
soliciting’ agent, knew of the accident, but delivered the 
policy and collected the premium. The Circuit Court of 
Appeals sustained the company’s contention that the 
policy was never in force and the knowledge of the solicit¬ 
ing agent did not 1 constitute notice to the company; that 
the soliciting agent had no authority to waive the require¬ 
ments of the contract. 

In Subar v. Xew York Life Ins. Co., (50 Fed. (2d) 239, 
two policies were issued on one application, as in the pres¬ 
ent case, and the provisions in the application and policy 
were identical with those in the present case. The com¬ 
pany defended on the ground that the insured consulted a 
physician between the date of the application and the date 
of delivery of the policy. The Circuit Court of Appeals 
affirmed the judgment rendered by the lower court in favor 
of the company. 

In the case of Xew York Ins. Co. v. McCreary, GO Fed. 
(2d) 355, Mary McCreary applied for insurance and gave 
her note payable to the agent for the amount of the 
premium at the time of the application. The agent for¬ 
warded the note and application to the company. Later 
in the day, in an ! effort to be sure that the policy would be 
in force from date of application, Miss McCreary gave the 
agent a second note, which he discounted at a bank, and 
obtained more than enough cash to pay the company the 
net premium after deducting his commission. Applicant 
then passed a physical examination, left on a trip and was 
killed a few days later in an automobile accident. The ap¬ 
plication provided that the policy would not take effect at 


time of application unless the premium was paid iii cash 
and applicant signed a declaration to that effect. She 
failed to sign such declaration and the Circuit Court of 

i 

Appeals held that the policy was not in force and! there 
could be no recovery from the company. This appears to 
be an extreme case, but the opinion contains an able Review 
of the authorities holding that every condition precedent 
must be performed by the insured before the policy becomes 
effective. 


Conclusion. 


Assuming, therefore, that the policy was delivered on 
April 27th, as claimed by appellant, the undisputed evi¬ 
dence shows that no attempt was made to pay the premium 
until May 2nd, after the operation upon Silverman, So that 
the condition precedent requiring the first premium to be 
paid while insured was in good health was not fulfilled and 
the policy was never in force. 

“No rational theory of contract can be mad^ that 
does not hold the assured to know the contents of the 
instrument to which he seeks to hold the other party.’’ 

Lumber Underwriters v. Kife, 237 U. S. 605, 
609. i 

In view of the distinct provisions of the application and 
policy, Silverman knew that Taske had no authority to 
extend oral credit permitting the premium to be paid sev¬ 
eral days later by Cohen. All of the testimony shovfs that 
Taske had no power to extend credit or to waive ^ny of 
the provisions of the application and policy. 

Assuming that the policy was delivered to Jennie fclohen 
on May 2nd, as appellant’s counsel assume in the latter 
part of their brief, the undisputed evidence shows that the 
insured had consulted a physician since the date bf his 


application and was on his death bed in a hospital. 
4e 


Under 



the provisions of the application and policy, there was and 
could be no effective delivery of the policy at that time 
under those conditions. As fully demonstrated by the 
authorities above cited, Taske’s knowledge as to Silver¬ 
man’s physical condition could not be imputed to the Com¬ 
pany, in view of the fact that Taske was acting against the 
Company’s interests and in view of the express provision 
of the application that notice to the soliciting agent should 
not constitute notice to the Company. 

It is, therefore, respectfully submitted that the judgment 
of the lower court should be affirmed. 

Frederic D. McKexxey, 

John S. Flannery, 

G. Bowdoin Craighill, 

John E. Larson, 

Attorneys for Appellee. 
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